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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged in a four-count indictment filed 
on November 4, 1957 with violations of 22 D.C.C, 2401 
(the first-degree murder of Bernice Thomas) ; 22 D.C.C. 501 
(an assault with intent to kill Tynia Broadway) ; 22 D.C.C. 
502 (an assault with a dangerous weapon on Tynia Broad- 
way); and 22 D.C.C. 3204 (carrying a dangerous weapon). 
A jury found him guilty as indicted on April 2, 1962. By 
judgments and commitments filed on April 3, 1962 and 
April 6, 1962, he was sentenced to life imprisonment on the 
murder count, five to fifteen years on Count II, three years 
and four months to ten years on Count III and one year 
on Count IV; the sentences to run concurrently. 
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Evidence of the Crime 


Mrs. Tynia Broadway Burns’ testified that from October 
1956 (J.A. 28) until December 31, 1956, she had been the 
girlfriend of appellant (J.A. 22). By December 31, 1956, 
she had decided to discontinue their friendship because 
she considered him ‘‘too old’? for her (J.A. 22). Appel- 
lant thereafter, however, continued to ask to see her (J.A. 
30). Sometimes he would wait for her at the bus stop near 
her home (J.A. 23). In August she arranged to have her 
friend, Bernice Thomas, meet her at the bus stop beceuse 
she decided if Bernice was there, appellant ‘‘wouldn’t 
bother me’? (J.A. 24). On August 17, 1957 (J.A. 27), 
she was walking down the street from the bus stop with 
Bernice Thomas, when appellant approached and ‘‘ran 
his hand in his pocket’? (J.A. 24, 25). The two women 
‘‘turned around and ran. We ran in this shoeshine parlor, 
and I heard a shot, but I didn’t know whether he had 
shot her or not. And I ran on through the shoeshine 
parlor and closed the door and locked it behind me. And 
when I knew anything, he had knocked the latch off the 
door * * * and had a gun at my head. I heard a snap, 
but it didn’t go off. And while he was doing something to 
the gun, I grabbed it and held it and he bit me on my 
hand.’’ (J.A. 25.) ‘He had me down on the floor, and 
when I knew anything two mens was taking the gun away 
from me”? (J.A. 25). When Tynia Burns got off the floor 
she ‘‘went out front and saw Bernice laying on the floor, 
dead.”” (J.A. 25.) 

Elijah Atkinson was employed in the Community Shoe 
Shine Parlor, located at 2036 18th Street, N. W., on August 
17, 1957 (J.A. 32). About 10:15 P.M. on that date he was 
sitting in front of the pool room across the street from 
the shoeshine parlor. (J.A. 32-33.) While he was sitting 
there, appellant came and sat down beside him, but did 
not “‘say anything to anyone”? (J.A. 33). **So, all of a 
sudden, David stood up, walked across the street, towards 


1 Mrs. Burns was Miss Broadway on the date of the crime and subsequently 
married (J.A. 20), 
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the shoeshine parlor’? (J.A. 33). Mr. Atkinson was con- 
tinuing his talk with a friend when he ‘‘heard something 
snap, like a cap pistol’? and then a Mrs, Plummer, ran 
out of the parlor and called for him (J.A. 33). He went 
to the shoeshine parlor and saw the body of Bernice Thomas 
lying motionless on the floor (J.A. 33). There was a small 
hole in her head with blood continuously coming out of it 
(J.A. 33). He heard a commotion in the rear of the shoe- 
shine parlor and he proceeded to the apartment in the 
rear of the building (J.-A. 33, 34). There he saw that 
‘‘David Tucker had Broadway down. He had one hand on 
top of her head, had her down on the floor and had a gun 
drawn on her. She was continuously pushing the gun away 
from her, pleading ‘Please don’t kill me.’?’? (J.A. 34.) 
Mr. Atkinson and Hamilton Proctor, a co-worker at the 
shoeshine parlor, wrenched the pistol out of appellant’s 
hand and appellant jumped up and ran out of the building 
(J.A, 34). 

Hamilton Proctor testified that he was also working at 
the shoeshine parlor between 10:30 and 11:00 on August 
17, 1957 (J.A. 37). He was coming out of the bathroom 
when he heard ‘‘something clicking’? (J.A. 37). He went 
to investigate and saw appellant on top of Tynia Burns 
pointing a pistol at her head (J.A. 37, 38). He and Mr. 
Atkinson took the pistol from appellant and appellant 
ran from the parlor (J.A. 38, 43). Mr. Proctor then went 
to the front of the store and saw Bernice Thomas lying on 
the floor dead with blood running out of her head (J.A. 
38, 40). Mr. Proctor also testified that the door had been 
broken by appellant in his efforts to get at Tynia Broadway 
Burns (J.A, 42). 

Mrs. Bernice Plummer (not to be confused with the 
deceased, Bernice Thomas) was reading a newspaper in 
the shoeshine parlor at about 10:30 or 11:00 on August 17, 
1957 (J.A. 44, 45). She heard a noise ‘‘like a cap pistol’? 
and looked up to see a girl lying at the end of the shoe 
stand with blood coming out of her ear (J.A. 45). She 
called for Elijah Atkinson who come across the street and 
went to the rear of the parlor where Mrs. Plummer heard 
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a commotion (J.A. 45). Shortly thereafter, appellant ran 
past her, out of the shop, and up 18th Street (J.A. 45). 

Karl Hill testified that on the evening of August 17, 
1957 (J.A. 47) appellant came to his home and asked for 
a ride to Baltimore saying that he had ‘‘just killed a 
woman’? (J.A. 48). 

Detective Roy Schwab of the Homicide Squad testified 
that he arrived at the scene of the crime between 11:00 and 
12:00 o’elock (J.A. 55). He saw the dead body of Bernice 
Thomas lying on the floor in the shoeshine parlor (J.A. 56). 
He also noticed that the lock on the door leading to the 
apartment in the rear of the parlor had been broken. 
(J.A. 56). He recovered a .32 caliber revolver (J.A. 56) 
which was introduced into evidence (J.A. 63), and which 
was the revolver that Mr. Atkinson had taken from appel- 
lant (J.A. 34, 40). The revolver contained two live cart- 
ridges, one underneath the hammer which had been indented 
by the hammer falling on it and not going off (J.A. 62). 
He also recovered an expended .32 caliber shell in the 
back hallway (J.A. 56). Appellant was arrested on June 
4, 1959 in New York City by F.B.I. agents (J.A. 57). On 
June 23, 1959 after appellant’s removal to the District of 
Columbia (J.A. 56, 57), Detective Schwab interviewed 
appellant (J.A.61). Appellant stated to Detective Schwab 
that he ‘‘didn’t know anything about the shooting’’ but 
that the day after the shooting he had left town and gone 
to Lynchburg, Virginia and had been ‘‘all over the country’’ 
since that time (J.A. 61). 

Thomas Dugan, an F.B.I. Agent, testified that he had 
arrested appellant in Rockaway Beach, New York on June 
4, 1959, on a charge of unlawful flight to avoid prosecution 
in the District of Columbia for the crime of murder (J.A. 
66). Appellant told Agent Dugan, “that in August of 1957, 
here in Washington, D. C., he shot at one Tynia Broadway 
and that he missed her and accidentally shot one Bernice 
Thomas. He said he did not know until the following 
day, when he read it in the newspapers, that he had actually 
killed Bernice Thomas. He said that the following day 
he left Washington, D. C. * * * and he went from there to 
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Lynchburg and Richmond, Virginia, to Charleston and 
Huntington, West Virginia, then he went to Detroit, St. 
Louis, and Oklahoma City. In fact, he said he thought he 
had traveled practically every state before going to Amity- 
ville, New York.’’ (J.A. 67, 68.) 

It was stipulated that appellant did not have a licence 
to carry a pistol in the District of Columbia on August 17, 
1957 (J.A. 70.) 

The coroner testified that the cause of Bernice Thomas’ 
death was a bullet wound in the head (Tr. 37). 


Evidence on the Insanity Defense 


Tynia Burns testified that on the occasions on which she 
had been with appellant he had never acted ‘‘strangely 
towards’’ her (J.A. 30). 

Mr. Atkinson testified that when he saw appellant on 
the 17th of August, appellant acted and looked normal 
(J.A. 36). 

Mr. Proctor testified that appellant looked and acted 
normal to him when he saw him in the shoeshine parlor 
on August 17, 1957 (J.A. 43). 

Mrs. Bernice Plummer testified that aside from looking 
‘as if he wanted to get away,’ appellant looked normal 
to her as he ran past her out of the shoeshine parlor 
(J.A. 46). 

Mr. Hill testified that appellant acted ‘‘a little violent’’ 
when he came to Mr. Hill’s house after the shooting in that 
he grabbed a pitcher of water off the table and started drink- 
ing it (J.A, 49). Mr. Hill had known appellant for 28 to 
30 years (J.A. 47) since they went to elementary school 
together (J.A. 50). He testified he couldn’t say whether 
he considered appellant a normal individual but he could 
say that appellant ‘‘always act right when I was around 
him.’’ (J.A. 52.) 

Mrs. Ruby Green testified she had seen appellant ‘‘quite 
frequently’’ (J.A. 138), the last time being in June of 1957 
(J.A. 139). Mrs. Green did not observe on any of these 
occasions anything in appellant’s conduct or behavior that 
seemed abnormal in any respect (J.A. 139). 
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Appellant’s sisters, Esther Adams and Lilla Jackson 
(J.A. 77, 116), testified that appellant had been hit by a 
ear when he was about eight years old and had fractured 
his skull. (J.A. 78, 117.) After the accident, they said 
appellant complained of headaches and nervousness and 
‘always stayed to hisself’’ (sic) and was ‘‘always crabby”? 
(J.A. 78, 79, 117, 118). Esther Adams said that about 
two years after the automobile accident he hit himself in 
the head with an axe (J.A. 79). She said that he would 
“‘go in like a daze’’ and wouldn’t say anything to anyone 
(J.A. 78, 79). Both sisters said that he had been a very 
hard child to manage and that he had been in trouble with 
the law for fighting (J.A. 80, 119). They also said that 
appellant’s mother had died when he was young and appel- 
lant had cried ‘“‘very much’’ (J.A. 80, 117). On cross- 
examination, Esther Adams said she had not seen appellant 
since 1956 and prior to that she had seen him only ‘‘every 
three or four years”’ during his adult life. (J.A. 81-82.) 

Three psychiatrists testified at the trial. All three ex- 
amined and observed appellant while he was committed to 
Saint Elizabeth’s Hospital for mental observation pursu- 
ant to appellant’s pre-trial motion and a court order (J.A. 
2-16). 

Skull x-rays taken of appellant showed no evidence that 
appellant had ever suffered a skull fracture (J.A. 92). 
The results of an electroencephalogram test performed on 
appellant to determine whether or not he was suffering 
from a brain injury were normal (J.A. 136). The exam- 
ination of appellant did not reveal any evidence of any 
after-affects of the alleged head injuries which appellant 
had suffered as a child (J.A. 136, 137). 

Dr. Owens testified it was his opinion that in December 
of 1959 and January of 1960 (over two years after the 
date of the crime—the time lapse being caused by appel- 
lant’s flight to avoid prosecution) appellant was suffering 
from a ‘‘transient, situational personality disturbance,’? 
(J.A. 96.) By that term, Dr. Owens stated that he meant 
the ‘‘individual’s personality is disturbed or disordered 
due to a situational reaction or to a situation that he is 
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presently in, and it is considered transient or temporary. 
Once the stress of the situation that he is in or the psycho- 
logical stress of the situation that he is in is removed, 
then the disturbance of the personality immediately clears 
up or recovers.’’ (J.A. 96.) He stated this condition in 
appellant’s case was not severe enough to be considered a 
mental] illness (J.A. 97), or a mental disease (J.A. 100). 
It was Dr. Owens’ opinion that appellant was not suffering 
with this transient situational personality disturbance on 
August 17, 1957 (J.A. 101). Dr. Owens testified that most 
of the symptoms appellant displayed or attempted to dis- 
play at the hospital were malingering (J.A. 102). 

Dr. William Cushard testified that he observed appellant 
in February, 1960 and concluded that appellant was suffer- 
ing from a ‘‘transient situational’ reaction’? (J.A. 108) 
which was described as ‘‘the kind of a reaction which char- 
acteristically occurs under some terrific stress, almost of 
a catastrophic nature, in a person who has not previously 
indicated or shown evidence of mental illness.’’ (J.A. 108.) 
Dr. Cushard stated that he could not give a ‘‘definite firm 
opinion’’ but that he ‘‘did believe rather strongly’? that 
appellant’s condition arose after the time of the crime (J.A. 
109). He also suspected that there was a ‘‘considerable 
amount of malingering”’ by appellant (J.A. 108). 

Dr. Mauris Platkin testified that he also believed appel- 
lant to be suffering from a ‘‘situational personality disturb- 
ance’’ in February, 1960 (J.A. 132). He did not consider 
the condition to be a mental illness (J.A. 132). It was 
Dr. Platkin’s opinion that appellant’s mental condition or 
disturbance in February, 1960 had resulted from the serious 
charges being brought against him and that the condition 
had not existed prior to August 17, 1957 (J.A. 134). Dr. 
Platkin also considered appellant to be a malingerer (J.A. 
133). 
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STATUTES AND RULES INVOLVED 
Title 22, District of Columbia Code, Section 2401 provides: 


Murder in the first degree—Purposeful killing—Kill- 
ing while perpetrating certain crimes. Whoever, being 
of sound memory and discretion, kills another pur- 
posely, either of deliberate and premeditated malice 
or by means of poison, or in perpetrating or attempt- 
ing to perpetrate any offense punishable by imprison- 
ment in the penitentiary, or without purpose so to do 
kills another in perpetrating or in attempting to per- 
petrate any arson, as defined in section 22-401 or 22- 
402, rape, mayhem, robbery, or kidnapping, or in per- 
petrating or attempting to perpetrate any housebreak- 
ing while armed with or using a dangerous weapon. is 
guilty of murder in the first degree. 


Title 22, District of Columbia Code, Section 2403 provides: 


Murder in second degree. Whoever with malice afore- 
thought, except as provided in sections 22-2401, 22-2402, 
kills another, is guilty of murder in the second degree. 


Title 22, District of Columbia Code, Section 501 provides: 


Assault with intent to kill, rob, rape, or poison. Every 
person convicted of any assault with intent to kill or 
to commit rape, or to commit robbery, or mingling 
poison with food, drink, or medicine with intent to 
kill, or wilfully poisoning any well, spring, or cistern 
of water, shall be sentenced to imprisonment for not 
more than fifteen years. 


Title 22, District of Columbia Code, ‘Section 502 provides: 


Assault with intent to commit mayhem or with danger- 
ous weapon. Every person convicted of an assault with 
intent to commit mayhem, or of an assault with a 
dangerous weapon, shall be sentenced to imprisonment 
for not more than ten years. 


Title 22, District of Columbia Code, Section 3204 provides: 


Carrying concealed weapons. No person shall within 
the District of Columbia carry either openly or con- 
cealed on or about his person, except in his dwelling 
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house or place of business or on other land possessed 
by him, a pistol, without a license therefor issued as 
hereinafter provided, or any deadly or dangerous 
weapon capable of being so concealed. Whoever vio- 
lates this section shall be punished as provided in 
section 22-3215, unless the violation occurs after he 
has been convicted in the District of Columbia of a 
violation of this section or of a felony, either in the 
District of Columbia or in another jurisdiction, in 
which case he shall be sentenced to imprisonment for 
not more than ten years. 


Rule 30, Federal Rules of Criminal Procedure provides: 


Instructions. At the close of the evidence or at such 
earlier time during the trial as the court reasonably 
directs, any party may file written requests that the 
court instruct the jury on the law as set forth in the 
requests. At the same time copies of such requests 
shall be furnished to adverse parties. The court shall 
inform counsel of its proposed action upon the requests 
prior to their arguments to the jury, but the court 
shall instruct the jury after the arguments are com- 
pleted. No party may assign as error any portion of 
the charge or omission therefrom unless he objects 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds of his objection. Opportunity shall be 
given to make the objection out of the hearing of the 
jury. 


SUMMARY OF ARGUMENT 


The court accurately instructed the jury on the crime of 
second-degree murder. The instructions clearly instructed 
the jury that a verdict of first-degree murder could not 
be returned if the jury found a purpose to kill but not 
premeditation and deliberation. 

The court did not make any comment during its instruc- 
tions on the issue of insanity which constitutes reversible 
error. Appellant made no showing which required the 
court to instruct on the issue of insanity. Since the instruc- 
tions on the issue were more than he was entitled to, he 
cannot attribute prejudicial error to any portion of them. 
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If the challenged statement be considered as a comment 
on the evidence by the court, it was proper, for the court 
had the right in the exercise of its discretion to comment 
upon the evidence. In fact, however, the statement was 
not an expression of opinion upon the evidence but was 
merely a prefacing sentence which was devoid of signifi- 
cance or meaning to the jury. The evidence of appellant’s 
guilt was overwhelming. There was no evidence of insanity 
on the day of the crime. The statement by the court did 
not affect the outcome of appellant’s trial. 


ARGUMENT 
L 


THE COURT'S INSTRUCTIONS ON SECOND DEGREE MURDER 
WERE CORRECT 


In its charge to the jury, the court fully and accurately 
instructed the jury on the crime of first degree murder. 
It listed the four elements of the crime of first degree 
murder: 


“first, that the defendant killed the deceased; second, 
that he had a purpose and intent to kill; third, that 
the killing was consummated and accomplished with 
malice; and fourth; that the killing was consummated 
and accomplished with deliberation and premedita- 
tion.’”? (J.A. 151) 


The court next discussed and defined separately each of 
these elements. (J.A. 151, 152.) No challenge is made 
on this appeal as to the propriety of these instructions on 
first degree murder—the crime for which appellant was 
convicted. 

The court then continued its charge and defined the 
crime of second degree murder. This instruction on second 
degree murder was proper. It is notably similar to the 
instruction approved by this Court in Fryer v. United 
States, 93 U.S. App. D.C. 34, 207 F.2d 134 (1953). 


Instruction in this Case 


I said to you a few mo- 
ments ago that there are two 
degrees of murder. So far 
I have defined murder in the 
first degree. Now murder 
in the second degree differs 
from murder in the first 
degree in that, although it 
must be committed with mal- 
ice, as I have defined malice, 
it may be committed either 
without purpose or intent to 
kill, or without premedita- 
tion and deliberation. If 
there is no purpose or intent 
to kill, or if there is no pre- 
meditation and deliberation, 
then the unlawful killing, if 
committed with malice, con- 
stitutes murder in the sec- 
ond degree. A killing under 
the influence of passion, in- 


dueed by insufficient provo- 
cation, may be murder in 


the second degree. Conse- 
quently, if you should find 
that the defendant com- 
mitted the killing with mal- 
ice, bearing in mind the defi- 
nition of malice that I have 
given vou, but without pre- 
meditation and deliberation, 
or without purpose or intent 
to kill, you may find the 
defendant guilty of murder 
in the second degree but not 
of murder in the first degree, 
or even if there is a reason- 
able doubt in vour mind as 
to whether there was a pur- 
pose and intent to kill, or 


Instruction in Fryer 


Murder in the second de- 
gree is the unlawful killing 
of another where there is 
not a premeditated design 
and plan to effect death, but 
where there is malice afore- 
thought, I have already ex- 
plained to you what malice 
aforethought means. 

Murder in the second de- 
gree differs from murder in 
the first degree, in that mur- 
der in the second degree may 
be committed without a pur- 
pose or intent to kill, or with- 
out premeditation and de- 
liberation. A killing under 
the influence of passion in- 
duced by insufficient provo- 
cation may be murder in the 
second degree, if it is ac- 
companied by malice. Con- 
sequently, if you find that 
the defendant killed with 
malice—bearing in mind the 
definition of ‘‘malice’’ I have 
given you—but without pre- 
meditation and deliberation, 
or without purpose and in- 
tent to kill, you may find the 
defendant guilty of murder 
in the second degree; or, if 
there is a reasonable doubt 
in your minds as to whether 
there was a purpose and in- 
tent to kill, or whether there 
was any premeditation and 
deliberation, yon may find 
the defendant guilty of mur- 
der in the second degree, 
rather than guilty of murder 


Instruction in this Case Instruction in Fryer 


whether there was any pre- in the first degree.’? (J.A. 
meditation and deliberation, 91 in Fryer). 

you may find the defendant 

guilty of murder in the sec- 

ond degree but not guilty of 

murder in the first degree. 

(Emphasis supplied) (J.A. 

153, 154) 


The court’s instruction is not subject to the criticisms 
made of the second degree murder instructions given in 
Weakley v. United States, 91 U.S. App. D.C. 8, 198 F.2d 
940 (1952) and Kitchen v. United States, 92 U.S. App. D.C. 
382, 205 F.2d 720 (1953). In Weakley, supra, the court 
instructed: 


‘*Murder in the second degree is an unlawful killing 
with malice, but without a purpose or intent to kill 
and without premeditation and deliberation. (Em- 
ares supplied).’? 91 U.S. App. D.C. at 10, 198 F.2d 
at 942, 


In Kitchen, supra, the court instructed: 


“‘murder in the second degree is a killing with malice 
aforethought but without purpose or intent to kill.’”’ 
92 U.S. App. D.C. at 382, 205 F.2d at 721. 


This Court held in those two cases that: (1) a second 
degree murder can be intentional or unintentional; (2) 
that the instructions erroneously implied that a second 
degree murder could only be unintentional; and (3) that 
therefore the jury might well have concluded that if it 
found an intentional killing, it was bound to return a ver- 
dict of first degree murder even though it did not find 
premeditation and deliberation. 

Unlike the instructions in Weakley and Kitchen, the 
instruction in the instant case did not state or imply that 
the jury should return a first degree conviction if it found 
intent but not premeditation and deliberation. Quite to 
the contrary, the instruction made it clear to the jury that 
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a second degree verdict was proper if they found (a) no 
intent to kill or (b) intent to kill but no premeditation and 
deliberation. The fact that the court had earlier defined 
separately the element of intent and the element of pre- 
meditation and deliberation emphasizes that the court used 
the word ‘‘or’’ (italicized in the above quotation of the 
charge) not to connect synonyms but rather to differentiate 
between alternative findings of fact which would justify 
a second degree verdict. 

The court’s instructions in this case accurately distin- 
guished between first and second degree murder. Appel- 
lant’s trial counsel obviously thought this was true for 
no objection was taken at the conclusion of the charge as 
was required by Rule 30 of Federal Rules of Criminal 
Procedure to preserve the point for appeal. Villaroman v. 
United States, 87 U.S. App. D.C. 240, 184 F.2d 261 (1950) 
(rev’d on other grounds). 


IL 
A STATEMENT MADE BY THE COURT DURING ITS INSTRUC- 
TIONS ON THE ISSUE OF INSANITY DOES NOT CONSTITUTE 
REVERSIBLE ERROR 


The court began its instructions on the issue of insanity 
as follows (J.A. 155): 


‘‘Now there is one other subject that it is my duty 
to discuss in this case. Counsel for the defendant in 
this case has introduced the defense of insanity. In a 
case in which the defendant’s sanity is properly in 
issue, the Government has a two-fold burden of proof. 
First, as I have explained to you, the Government must 
prove beyond a reasonable doubt that the defendant 
committed the crime charged to the indictment; sec- 
ond, the Government must prove beyond a reasonable 
doubt that the defendant was mentally responsible for 
the crime with which he is charged. 

“‘The Government is not raising any legal question, 
as perhaps wt might have a right to do, as to whether 
the issue of insanity is properly in issue. The Gov- 
ernment is willing to meet the challenge and takes the 
position that it “has introduced evidence beyond a 
reasonable doubt to disprove the ‘defense of insanity.’ 


14 


Of course if it is not established beyond a reasonable 
doubt that the defendant committed the crime with 
which he is charged, then of course your verdict would 
be not guilty. Now in cases where the defense of 
insanity is interposed, if it is established that the de- 
fendant committed the crime, but it is not established 
beyond a reasonable doubt that he was mentally re- 
sponsible for the crime, then the jury must find him 
not guilty on the ground of insanity, expressly 
specifying that he is being found not guilty on the 
ground of insanity.’’ 


The italicized sentence in the ahove passage does not 
constitute reversible error for several reasons. 


A. Appellant Was Not Entitled to Instructions on the Issue of 
Insanity and Accordingly Cannot Claim Error With Regard 
to Them 


A trial court is required to instruct the jury on the 
issue of insanity only when there is ‘‘some evidence’’ sup- 
porting the defendant’s claim of insanity. Tatwm v. United 
States, 88 U.S. App. D.C. 386, 190 F.2d 612 (1951). Where 
the record discloses only a scintilla of evidence of insanity, 
the ‘‘some evidence’’ plateau is not reached and an instruc- 
tion on the issue of insanity is not required. Battle v. 
United States, 209 U.S. 36 (1908.) McDonald v. United 
States, (No. 16,304 decided October 8, 1962). In the in- 
stant case, appellant’s so-called insanity evidence did not 
constitute even the thinnest scintilla of evidence of insanity. 
The court was not required to submit the issue to the 
jury. See Wilson v. United States, 109 U.S. App. D.C. 337, 
288 F.2d 121 (1960) ; Lebron v. United States, 97 U.S. App. 
D.C. 133, 229 F.2d 16 (1955), cert. denied, 351 U.S. 974; 
Wright v. United States, 94 U.S. App. D.C. 307, 215 F.2d 
498 (1954) ; Smith v. United States, 106 U.S. App. D.C. 318, 
272 F.2d 547 (1959). 

Three psychiatrists testified at appellant’s trial. Not 
one of them testified that appellant was suffering from a 
mental disease or defect on the date of the crime. The 
doctors agreed that appellant was suffering over two years 
after the crime from a transient situational personality 
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disturbance. However, as Dr. Platkin stated this condi- 
tion was due to the stress occasioned by first degree mur- 
der charges being placed against appellant (J.A. 134). 
Each of the doctors believed that the disturbance did not 
exist at the time of the crime. Moreover, two of the doc- 
tors did not even consider appellant’s post-crime transient 
personality disturbance to be a mental illness. The doctors 
agreed that appellant was a malingerer. 

Appellant’s lay witnesses testified that (1) appellant suf- 
fered serious head injuries at the ages of eight and ten 
years and (2) that appellant, as a boy, appeared ‘‘crabby”’, 
did not talk with anyone and had frequently been in fights 
and trouble with the law. This testimony did not raise 
the defense of insanity and was too remote in time to be 
of any value. See Neely v. United States, 80 U.S. App. 
W.C, 187, 150 F.2d 977 (1945), cert. denied, 326 U.S. 768; 
Wright v. United States, 94 U.S. App. D.C. 307, 215 F.2d 
498 (1954). Moreover, x-rays taken by the doctors of 
appellant’s skull showed no evidence that he had ever 
suffered the alleged skull fracture. The doctor’s tests 
found no after effects of the alleged childhood injuries. 
The results of an clectroencephalogram performed on ap- 
pellant to determine whether or not he was suffering from 
a brain injury were normal. 

Since there was not ‘‘some evidence’? of insanity appel- 
lant was not entitled to have the issue submitted to the 
jury. The court’s instructions on the issue were more than 
he was entitled to and accordingly he cannot legitimately 
attack any portion of those instructions as constituting 
reversible error. 


B. Considered as an Opinion by the Court on the Insanity 
Defense the Statement Was Proper 

‘In the courts of the United States, as in those of Eng- 
land, from which our practice was derived, the judge, in 
submitting a case to the jury, may, at his discretion, when- 
ever he thinks it necessary to assist them in arriving at 
a just conclusion, comment upon the evidence, call their 
attention to parts of it which he thinks important, and 


16 


express his opinion upon the facts.’? Vicksburg RR v. 
Putnam, 118 U.S. 545, 553 (1886). Federal judges have 
always been allowed greater latitude in commenting upon 
the evidence than state judges. Bute v. United States, 333 
U.S. 640 (1948) (footnote at page 650). 

The right of a trial judge in the exercise of his dis- 
cretion to comment upon the evidence has always been 
recognized in this jurisdiction. United States v. Murphy, 
MacArthur & Mackey, 375, 381 (1883); Maxey v. United 
States, 30 App. D.C. 63, 78 (1907); Heinecke v. United 
States, 111 U.S. App. D.C. 98, 294 F.2d 727 (1961). 

Therefore, considered as an opinion by the court upon 
the validity of appellant’s insanity defense, the statement 
was proper. The court, in its discretion, had the right to 
express an opinion. Moreover, at the conclusion of its 
insanity instructions the court stated to the jury (J.A. 
158): 


‘‘Now, ladies and gentlemen of the jury, the issues 
are for you to decide. As I said to you before, you 


are the sole judges of the facts. My discussion of 
the evidence is not binding on you. It is intended 
only to help you. It may be that there are other items 
of evidence that you consider important which I have 
not mentioned, and on the contrary there may be some 
items of evidence that I have referred to which you 
do not consider important. The entire matter is for 
you. You are not bound by what I said about the evi- 
dence. As I said before, it was only intended to 
help you. You are the final judges of the facts. That 
is your function, your duty and your responsibility.’’ 


Since jurors are presumed to follow the instructions given 
them by the court, (Delli Paoli v. United States, 352 U.S. 
232 at 242 (1957), Hall v. United States, 84 U.S. App. 209, 
171 F.2d 347 (1948)) the challenged statement of the 
court did not usurp the jury’s function and deprive appel- 
lant of a fair jury trial on the insanity issue. 
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C. In Any Event the Statement Was Insignificant and Not 
Prejudicial to Appellant 


The challenged sentence was not prejudicial to appel- 
lant. While the statement might have a clear meaning to 
a lawyer or judge, it would be meaningless to the laymen 
on the jury. As lawyers, the court and counsel understand 
the court’s reference to a ‘‘legal question’’ as a reference 
to the ‘‘some evidence’’ rule discussed supra in Argument 
II(a). However, jurors have never heard of the ‘‘some 
evidence’? rule. The court’s reference to a ‘‘legal ques- 
tion’? was meaningless to them. The court in the very 
next sentence told the jury there was a ‘‘defense of 
insanity’’ in the case (J.A. 155). Moreover, the court did 
not state that it felt the government’s possible contention 
on this unknown legal question should prevail. It merely 
said that ‘‘perhaps’’ the government might have raised 
a legal question. In sum, it is difficult to imagine a sen- 
tence which would be of less significance to the jury. It 
referred to an unknown legal question; it said the unknown 
legal question was not in the case; and it did not intimate 
an opinion as to how the court would rule if the unknown 
legal question were before the court. 

Appellant’s trial counsel did not consider the remark 
improper, significant or prejudicial for no objection was 
taken to it at the conclusion of the charge. Failure to ob- 
ject forecloses assignment of error to the statement on 
this appeal. Rule 30 of the Federal Rules of Criminal 
Procedure. Villaroman v. United States, 87 U.S. App. D.C. 
240, 184 F.2d 261 (1950) (reversed on other grounds). 

The evidence of appellant’s guilt was overwhelming and 
uncontradicted. There was no evidence that appellant had 
a mental disease or defect on the date of the crime. It is 
inconceivable that this one sentence in the court’s charge 
in any way affected the jury’s deliberations or the out- 
come of appellant’s trial. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


Davm C. AcHEson, 
United States Attorney. 


Frank Q. NEBEKER, 

Jozu D, BuackwELL, 

Wrium C. Werrzen, Jz. 

Assistant United States Attorneys. 
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JOINT APPENDIX 


[Filed Nov. 4, 1957] 
[ INDICTMENT ] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding A Criminal Term 
Grand Jury Impanelled August 29,1957, Sworn in on September 3, 1957 


UNITED STATES OF AMERICA 


) Criminal No. 1048-57 | 
: 
) 
) 


Grand Jury No. 1206-57 


First Degree Murder | 

Assault With Intent to Kill 

Assault with a Dangerous Weapon 

Carrying a Dangerous Weapon 
(22 D.C.C. 2401, att 502, 3204) 


DAVID J. TUCKER, 
Defendant. 


The Grand Jury charges: 

On or about August 17, 1957, within the District of columbia, David 
J. Tucker purposely and with deliberate and premeditated malice, mur- 
dered Bernice Thomas by means of shooting her with a pistol and as a 
result of the said shooting, the said Bernice Thomas, on or about August 
18, 1957, did die. | 
SECOND COUNT: 

On or about August 17, 1957, within the District of Columbia, David 
J. Tucker made an assault on Tynia E. Broadway with intent to kill the 
said Tynia E. Broadway. : 
THIRD COUNT: 

On or about August 17, 1957, within the District of Columbia, David 
J. Tucker made an assault on Tynia E. Broadway with a dangerous weapon, 
that is, a loaded pistol. 
FOURTH COUNT: 

On or about August 17, 1957, within the District of Columbia, David 
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J. Tucker did carry, openly and concealed, a dangerous weapon, that is, 
a pistol, on or about his person without a license having been issued as 
provided by law. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ William E. Mattingly 
Foreman. 


[Filed July 2, 1959] 
PLEA OF DEFENDANT 


On this 2nd day of July, 1959, the defendant David J. Tucker, ap- 
pearing in proper person and by his attorney Julius Robertson, being ar- 
raigned in open Court upon the indictment, the indictment being read to 
him, pleads not guilty thereto. 

The defendant is remanded to the District Jail. 

By direction of 


GEORGE L. HART, JR. 
Presiding Judge 
Criminal Court # Assignment 


* 


[Filed Aug. 6, 1959] 
MOTION FOR A MENTAL EXAMINATION 


Now comes the defendant herein, by and through his counsel, 
Robertson & Roundtree, and moves this Honorable Court for an Order 
committing the defendant to the District of Columbia General Hospital 
for a psychiatric examination to determine whether the defendant is 
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competent to stand trial, and for grounds of the aforesaid motion re- 


spectfully alleges and represents as follows: | 

1. The defendant has a history of brain or head injuries and psy- 
chiatric abberrations dating back to the time when he was 15 years old. 
That defendant's sister and immediate family have been aware of this 
for many years. 

2. That the defendant is unable to comprehend the nature of the 
proceedings against him or to assist counsel in his defense. 

3. That in conferences defendant wanders in his statements, ap- 
pears out of touch with reality and is unable to give counsel facts con- 
cerning the crime with which he is charged or as to his whereabouts be- 
fore or after the alleged offense was committed. | 


/s/ Julius W. Robertson 
ROBERTSON & ROUNDTREE 


Attorneys for Defendant 
* * * 
[Certificate of Service] 


[Filed August 17, 1959] 
ORDER 

Upon consideration of the motion by the defendant, thrpugh his 
counsel, for psychiatric examination of the defendant, both as to his com- 
petency to comprehend the nature of the proceedings against him and to 
stand trial and as to his mental condition on or about August 17, 1957, 
when the alleged offenses herein occurred, and the representations made 
in support thereof and there being no objections on the part of the Gov- 
ernment; it is this 17th day of August, 1959, | 

ORDERED, that the defendant be and he is hereby committed to the 
District of Columbia General Hospital for a period not to exceed thirty 
days for examination by the psychiatric staff of that Hospital and that 
after such examination a report be made to this Court as to the following: 

1. Whether the defendant is presently so mentally incompetent as 
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to be unable to understand the proceedings against him, or to properly 
assist in the preparation of his defense herein, and 

2. Whether the defendant was of sound mind or mentally competent 
on or about August 17, 1957. 

FURTHER ORDERED, that in the event there is no bed immediately 
available at the District of Columbia General Hospital, the defendant re- 
main in the District of Columbia Jail to await transfer to the District of 
Columbia General Hospital when a bed becomes available, and it is 

FURTHER ORDERED, that upon receipt by the Court of the report 
of the Chief Psychiatrist, the United States Marshal, or his designated 
deputy is hereby authorized to bring the defendant David J. Tucker, be- 
fore this Court for such further proceedings in this matter as may be 
necessary, or in the event the hospital report indicates that the defendant 
is competent to stand trial, the United States Marshal, or his designated 
deputy, is hereby authorized to transport the defendant to the District of 
Columbia Jail to await further action of this Court. 


/s/ John J. Sirica 
JUDGE 


[Certificate of Service] 


{Seen -- J. W. Warner 
Asst. U.S. Attorney] 


[U. S. Marshal's Return] 
[Returned unexecuted Order of Court. The defendant having been 
commited to St. Elizabeth Hospital on an Amended Order issued & signed 
Oct, 6th 1959, 


/s/ Charles H. Ward Jr. 
U. S. Marshal 

by William C. Hoch 
CD US Marshal | 


A TRUE COPY 
TEST: 
HARRY M. HULL, Clerk, 
By /s/ H. Kline, Deputy Clerk. [Seal] 


[Filed Oct. 6, 1959] 


AMENDED ORDER 
Upon consideration of the motion made by the defendant, through 


his attorney, for an examination of the mental competency of the defend- 
ant, pursuant to Title 24, Section 301, of the District of Columbia Code, 
as amended August 9, 1955; and it appearing to the Court that a previous 
order was signed by the Court August 17, 1959, directing that a thirty day 
examination of the mental condition of the defendant be made at the Dis- 
trict of Columbia General Hospital ; and it further appearing that due to 
the crowded conditions at said hospital and the relatively long list of de- 
fendants awaiting such an examination at that hospital this defendant has 
not yet been taken to the District of Columbia General Hospital from the 
District of Columbia Jail for such mental examination; and representa- 
tion having been made that due to recent facilities having been added at 
St. Elizabeths Hospital that a bed now is available for this defendant for 
the purpose of a mental examination, it is this 6th day of October, 1959, 

ORDERED, that the defendant be and he is hereby committed to St. 
Elizabeths Hospital for a period not to exceed thirty days for examination 
by the psychiatric staff of that Hospital and that after such examination a 
report be made to this Court as to: 

Whether the defendant is presently so mentally incompetent as to 
be unable to understand the proceedings against him, or to properly as- 
sist in the preparation of his defense herein, and whether at the time of 
the alleged crime, August 17, 1957, he was suffering from a mental dis- 
ease or defect, and if so suffering, whether there was a causal connec - 
tion between the alleged crime and the mental disease or defect, and it is 

FURTHER ORDERED, that upon receipt by the Court of the report 
of the Chief Psychiatrist, the United States Marshal, or his designated 
deputy is hereby authorized to bring the defendant, David J. Tucker, be- 
fore this Court for such further proceedings in this matter as may be 
necessary, or in the event the hospital report indicates that the defend- 
ant is competent to stand trial, the United States Marshal, or his designated 


deputy, is hereby authorized to transport the defendant to the District of 
Columbia Jail to await further action of this Court. 
/s/ David A. Pine 
JUDGE 


[I Consent: 
/s/ Dovey J. Roundtree 
Counsel for the Defendant] 


[Executed as within directed 10/9/59 


CHARLES H. WARD, JR, 
U. S. Marshal in and for the 
A TRUE COPY District of Columbia 


TEST: By /s/ R. L. Keegan 
HARRY M. HULL, Clerk, Deputy U.S. Marshal] 


By /s/ Paul A. Roser, Deputy Clerk 
[Seal] 


[Filed Nov. 2, 1959] 


DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 
Saint Elizabeths Hospital 
Washington 20, D. C. 


October 26, 1959 


Honorable Oliver Gasch 
United States Attorney 

for the District of Columbia 
United States Courthouse 
Washington 1, D. C. 


Dear Mr. Gasch: 

May we invite your attention to the case of David J. Tucker, Crim- 
inal Number 1048-57, who was admitted to Saint Elizabeths Hospital 
October 9, 1959, upon an order of the United States District Court for the 
District of Columbia, pursuant to the provisions of Title 24, Section 301, 
of the District of Columbia Code, as amended, for a period of not to ex- 
ceed thirty days. The Order was signed by Chief Judge David A. Pine and 
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directed that David J. Tucker be examined by the paychiauclé staff of Saint 
Elizabeths Hospital and a report submitted to the Court ''as to whether the 
defendant is presently so mentally incompetent as to be unable to under- 
stand the proceedings against him, or to properly assist in the prepara- 
tion of his defense herein, and whether at the time of the alleged crime, 
August 17, 1957, he was suffering from a mental disease or defect, and if 
so suffering, whether there was a causal connection between the alleged 
crime and the mental disease or defect." 

Since his admission to Saint Elizabeths Hospital, Mr. Tucker has 
been examined and has been under the observation of qualified psychia- 
trists of the medical staff of Saint Elizabeths Hospital. However, we have 
not had sufficient time to complete the study of this case and make a prop- 
er determination of David J. Tucker's mental condition and competency 
for trial. It is, therefore, respectfully requested that this commitment 
be extended by the Honorable Court for a period of sixty days from the 
expiration of the present commitment, which is November 8, 1959. 

We thank you for your assistance and cooperation. | 

Sincerely yours, 


/s/ Winfred Overholser, M.D. 
Superintendent 


[Filed Nov. 2, 1959] 
ORDER EXTENDING COMMITMENT OF _ 
DEFENDANT FOR MENTAL EXAMINATION 
Upon consideration of the Government's oral motion for extending 
order committing defendant for mental examination and in consideration 
of the representation made by Government counsel on behalf of the staff 
of Saint Elizabeths Hospital, it is by the Court this 2nd day of November, 
1959, 


ORDERED, that the amended order of the 6th day of October, 1959, 
committing the defendant David J. Tucker to Saint Elizabeths Hospital, 


Washington, D.C., and to the custody of the Superintendent of said hospital 
for thirty days for a mental examination as to the defendant's present 
mental competency, and whether at the time of the alleged crime, August 
17, 1957, he was suffering from a mental disease or defect, and if so suf- 
fering, whether there was a causal connection between the alleged crime 
and the mental disease or defect, is hereby extended to January 8, 1960, 
or for such lesser period as may be sufficient for the staff of the hospital 
to complete its examination as to the defendant's present mental compe- 
tency and mental condition at the time of the alleged crime. 

/s/ David A. Pine 

JUDGE 


[Served copy on Mr. Edwards, Assistant 
Registrar at St. Eliz. Hosp. 
NOV 3 1959 
CHARLES H. WARD, JR. 
A TRUE COPY U. S. Marshal in and for the 
TEST: District of Columbia 


HARRY M. HULL, Clerk By /s/ R. L. Keegan 


Deputy U. S. Marshal] 
By /s/ Paul A. Roser, Deputy Clerk 
[Seal] 


[Filed Jan. 8, 1960] 


DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 
Saint Elizabeths Hospital 
Washington 20, D. C. 


iii January 7, 1960 
The Clerk 
Criminal Division 
United States District Court 
for the District of Columbia 


United States Courthouse 
Washington 1, D. C. 


Dear Sir: 


David J. Tucker (Criminal Number 1048-57), was admitted to Saint 
Elizabeths Hospital October 9, 1959, for a period of not to exceed thirty 
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days upon an order signed by Chief Judge David A. Pine, to be examined 
by the psychiatric staff of this hospital. It was further ordered that a re- 
port of our findings be submitted to the Court as to the present mental 
competency of David J. Tucker to stand trial and whether he was at the 
time of the alleged crime on or about August 17, 1957, suffering from a 
mental disease or defect, and if so, whether the alleged crime was a 
product of the mental disease or defect. A subsequent order was received 
extending Mr. Tucker's commitment to January 8, 1960. ) 

Mr. Tucker's case has been studied intensively since the date of his 
admission to Saint Elizabeths Hospital and he has been examined by sev- 
eral qualified psychiatrists attached to the medical staff of Saint Eliza- 
beths Hospital as to his mental condition. On December 31, 1959, Mr. 
Tucker was examined and the case reviewed in detail at a medical staff 
conference. Mr. Tucker exhibits considerable anxiety which we believe 
to be the result of his predicament and its possible outcome. It is our 
opinion that there is a large element of malingering of abnormal mental 
symptoms. We doubt that Mr. Tucker actually has a mental disease, but, 
in spite of careful observation and examinations, we are unable to defini- 
tively rule out mental disease. It is quite possible for an individual to 
consciously malinger symptoms of mental illness and, at the same time, 
actually have some degree of mental illness. It is the latter possibility 
which we have not been able to completely exclude up to the present time. 
In view of the very serious charge against Mr. Tucker, we respectfully 
suggest to the Honorable Court that the patient's commitment to Saint 
Elizabeths Hospital be extended for a further period, preferably an in- 
definite one. If this is done we shall, of course, submit our opinion re- 
garding Mr. Tucker's competency for trial just as soon as a firm and 
valid opinion can be formed. We realize that this is a rather unusual sug- 
gestion and we are making it only after very careful consideration. 

We are unable to form a firm opinion as to whether or not Mr. 
Tucker was suffering from mental disease on or about August 17, 1957, 


and very much doubt that we shall be able to form such an opinion because 
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of the lapse of time between August 17, 1957 and the date on which Mr. 
Tucker first came under observation and examination at Saint Elizabeths 
Hospital. 

Sincerely Yours, 


/s/ Winfred Overholser, M. D. 
Superintendent 


[Filed Jan. 14, 1960] 


ORDER EXTENDING COMMITMENT OF 
DEFENDANT FOR MENTAL EXAMINATION 


Upon consideration of the Government's oral motion for extending 
order committing defendant for mental examination and in consideration 
of the representation made by Government counsel on behalf of the staff 
of Saint Elizabeths Hospital, it is by the Court this 14th day of January, 
1960 

ORDERED, that the order of the 2nd day of November, 1959, ex- 
tending the amended order of the 6th day of October, 1959, committing 
the defendant David J. Tucker to Saint Elizabeths Hospital, Washington, 
D.C., and to the custody of the Superintendent of said hospital for thirty 
days for a mental examination as to the defendant's present mental com- 
petency, and whether at the time of the alleged crime, August 17, 1957, 
he was suffering from a mental disease or defect, and if so suffering, 
whether there was a causal connection between the alleged crime and the 
mental disease or defect, is hereby extended to 15th day of February, 
1960, or for such lesser period as may be sufficient for the staff of the 
hospital to complete its examination as to the defendant's present mental 
competency and mental condition at the time of the alleged crime, and it is 

FURTHER ORDERED, that this extension is without prejudice to the 
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defendant's right to have a hearing by the Court if requested to determine 
why the extension for the psychiatric examination is required, 
/s/ Leonard P. Walsh » 
JUDGE | 
[Executed as within directed 1-15-60 
CHARLES H. WARD, IR. 
A TRUE COPY U. S. Marshal in and for the 
TEST: District of Columbia | 
HARRY M. HULL, Clerk, BY /8/ Francis I. Savage 


Deputy U. S. Marshal] 
By /s/ Paul A. Roser, Deputy Clerk | 
[Seal] | 


[Filed Feb. 15, 1960] 


DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 
Saint Elizabeths Hospital 
Washington 20, D. C. 


February 15, 1960 


The Clerk 

Criminal Division 

United States District Court 
for the District of Columbia 

United States Courthouse 

Washington 1, D. C. 


Dear Sir: 

David J. Tucker (Criminal Number 1048-57), was admitted to Saint 
Elizabeths Hospital October 9, 1959, for a period of not to exceed thirty 
days upon an order signed by Chief Judge David A. Pine, to be examined 
by the psychiatric staff of this hospital. It was further ordered that a re- 
port of our findings be submitted to the Court as to the present mental 
competency of David J. Tucker to stand trial and whether he was at the 


time of the alleged crime on or about August 17, 1957, suffering from a 


12 


mental disease or defect, and if so, whether the alleged crime was a prod- 
uct of the mental disease or defect. Subsequent orders were received ex- 
tending Mr. Tucker's commitment to January 8, 1960, and later to Febru- 
ary 15, 1960. 

Mr. Tucker's case has been studied intensively since the date of his 
admission to Saint Elizabeths Hospital and he has been examined by sev- 
eral qualified psychiatrists attached to the medical staff of Saint Eliza- 
beths Hospital as to his mental condition. On December 31, 1959, and 
February 12, 1960, Mr. Tucker was examined and his case reviewed in 
detail at Medical Staff Conferences. As the result of our observation and 
examinations, it is our opinion that David J. Tucker is presently suffer- 
ing from mental disease and that he is incompetent for trial. We are un- 
able to form an opinion as to whether or not David J. Tucker was suffer- 
ing from mental disease on or about August 17, 1957, but he was not suf- 
fering from mental defect. 

Sincerely yours, 


/s/ Winfred Overholser, M.D. 
Superintedent 


[Filed Feb. 25, 1960] 


This cause having come on for hearing pursuant to Section 301, 
Title 24, District of Columbia Code, 1951 Edition, as amended August 9, 
1955, and upon consideration of the report of Dr. Winfred Overholser, 
Superintendent of Saint Elizabeths Hospital, dated February 15, 1960, 
wherein it is certified that the defendant is presently suffering from 
mental disease and that he is incompetent to stand trial, and the defend- 
ant and the Government having no objection to the report of said Super- 
intendent, the Court finds that the defendant, David J. Tucker, is pres- 
ently so mentally incompetent as to be unable to understand the proceedings 
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against him, or to consult with counsel, or properly to assist in his own 


defense, it is by the Court this 25th day of February, 1960, 

ORDERED, that the defendant, David J. Tucker, be and he is here- 
by committed to the custody of Saint Elizabeths Hospital until such time 
as the defendant has recovered his mental competency and, in the opinion 
of the Superintendent of said hospital, understands the nature of the charges 
against him and is able to confer with counsel in his own defense. 


/s/ David A. Pine 
JUDGE 


[Executed As Within Directed 
FEB 25 1960 
CHARLES H. WARD, JR. 
U. S. Marshal in and for the 
No objections District of Columbia | 


/s/ Dovey J. Roundtree By /s/ Charles B. Spruit, Jr. 
Counsel for defendant Deputy U. S. Marshal] 
A TRUE COPY | 
TEST: 

HARRY M. HULL, Clerk | 


By /s/ H. Kline, Deputy Clerk 
[Seal] 


[Filed Jan. 17, 1962] 


DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 
Saint Elizabeths Hospital 
Washington 20, D. C. 


January 12, 1962 


The Clerk 

Criminal Division 

United States District Court 
for the District of Columbia 

United States Courthouse 

Washington 1, D. C. 


Dear Sir: 
Mr. David J. Tucker (Criminal Number 1048-57) was committed to 


14 


Saint Elizabeths Hospital on October 6, 1959, for a period not to exceed 
thirty days, upon an order signed by Chief Judge David A. Pine, to be 
examined by the psychiatric staff of this hospital. It was further ordered 
that a written report be submitted to the Court regarding the patient's 
mental condition, mental competency for trial, mental condition on or 
about August 17, 1957, and causal connection between the mental disease 
or defect, if present, and the alleged criminal acts. Subsequently, his 
commitment was extended twice, and finally on February 25, 1960, an 
order was filed, signed by Chief Judge David A. Pine, committing Mr. 
Tucker to Saint Elizabeths Hospital until such time as he is mentally com- 
petent for trial. 

It has been determined that Mr. Tucker is, at this time, mentally 
competent to consult with counsel and properly assist in his own defense, 
although he has not recovered from his mental illness. We are unable to 
form a valid opinion as to whether or not he was suffering from mental 
disease on or about August 17, 1957. He is not suffering from mental 


deficiency. Therefore, it is requested that arrangements be made for 


this individual's removal to the District of Columbia Jail or such other 
institution as is considered appropriate. 
Sincerely yours, 


/s/ Winfred Overholser, M. D. 
Superintendent 


[Filed Jan. 23, 1962] 


DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 
Saint Elizabeths Hospital 
Washington 20, D.C. 


January 22, 1962 


The Clerk 
Criminal Division 
United States District Court 
for the District of Columbia 
United States Courthouse 
Washington 1, D. C. 
Dear Sir: | 
Your attention is invited to the case of Mr. David J. Tucker (Crim- 
inal Number 1048-57), who was first committed to this hospital for the 
purpose of mental observation on October 6, 1959. His commitment was 
subsequently extended when he was found mentally incompetent to stand 


trial. 


On January 12, 1962, anadditional report was filed with the Court, 
stating that in our opinion Mr. Tucker is now mentally competent to un- 


derstand the nature of the proceedings against him and to assist counsel 
in his own defense. It is our opinion that Mr. Tucker is suffering from 
mental disease at the present time, Transient Situational Personality 
Disturbance (Severe Anxiety Reaction) (Evidence of Malingering); how- 
ever, as stated in our previous report, we are unable to form a definite 
opinion as to whether he was suffering from this mental disease on or 
about August 17, 1957. | 

Sincerely yours, 


/s/ Winfred Overholser, M.D. 
Superintendent 


[Filed Feb. 6, 1962] 


It appearing to the Court that the defendant David J. Tucker was 
committed to Saint Elizabeths Hospital on October 6, 1959, pursuant to 
a proceeding in this Court under the provisions of Title 24, District of 
Columbia Code, 1951 Edition, as amended August 9, 1955, and it fur- 
ther appearing that the Superintendent of Saint Elizabeths Hospital certi- 
fied on January 12, 1962, and again in a supplemental certification on 
January 22, 1962, that the defendant is presently mentally competent to 
understand the nature of the charges against him and to assist counsel 
in his own defense, and the defendant having waived any objections to 
the hospital certification and it having been adjudged that the defendant, 
David J. Tucker, is presently mentally competent to understand the na- 
ture of the charges against him and to assist counsel in his own defense, 
it is by the Court this 6th day of February, 1962, 


ORDERED, that the defendant, David J, Tucker, be committed to 
the District of Columbia Jail to await trial. 


/s/ Matthew F. McGuire 
JUDGE 


[Filed May 24, 1962] | 
EXCERPTS FROM THE TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA, ) | 
vs. Criminal No. 1048-57 
DAVID J. TUCKER, ) | 
Defendant. 


Washington, D. C. 
March 28, 1962. 


The above-captioned cause came on for trial before THE 
HONORABLE ALEXANDER HOLTZOFF, Judge, United States District 
Court for the District of Columbia, and a jury. 

APPEARANCES: 

On behalf of the Government: 


JOEL D. BLACKWELL, ESQ. 
Assistant United States Attorney 


On behalf of the Defendant: 


MRS. DOVEY J. ROUNDTREE, ESQ. 
EUGENE ROBERSON, ESQ. 
Washington, D.C. 


* * * * 1K 


THE COURT: The Court is going to propound a number of questions 
to all of the jurors in the courtroom. Will every juror please listen 
carefully to every question asked and answer those that may be applicable 
to him or her. 

As has been stated to you, one of the charges and the principal 
charge against the defendant is murder in the first degree. Under the 
District of Columbia law the punishment for murder in the first degree 
is death by electrocution, unless the jury, by unanimous vote, recommends 
life imprisonment. } 


Do any of you have such conscientious scruples against capital 


punishment that you would not be willing to vote for it as punishment 


even if the evidence warranted it? If you have, will you please rise. I 


will ask each of you to give your name to the Clerk and then resume your 
seat. 

PROSPECTIVE JUROR KOHN: Martin J. Kohn. 

THE DEPUTY CLERK: No. 48, Martin J. Kohn; middle of page 1. 

PROSPECTIVE JUROR ELLIS: Clarice E. Ellis, 

THE DEPUTY CLERK: No. 127, Mrs. Clarice E. Ellis; middle of 
page 1. 

PROSPECTIVE JUROR LATTURE: Shirley M. Latture. 

THE DEPUTY CLERK: No. 190, Mrs. Shirley M. Latture; lower 
half of page 3. 

PROSEPECTIVE JUROR TERRELL: Garrett Terrell. 

THE DEPUTY CLERK: No. 273, Garrett B. Terrell; middle of 
page 3. 

PROSPECTIVE JUROR MEYERS: Ruth L. Meyers. 

THE DEPUTY CLERK: No. 227, lower half of page 3, Mrs. Ruth 
L. Meyers. 

PROSPECTIVE JUROR DOYLE: Marion Doyle. 

THE DEPUTY CLERK: No. 19, at the top of page 1, Mrs. Marion 
S. Doyle. 

PROSPECTIVE JUROR CARROLL: Esther M. Carroll. 

THE DEPUTY CLERK: No. 99, Mrs. Esther M. Carroll; the upper 
half of page 1. 

PROSPECTIVE JUROR AMENT: Maude Ament. 

THE DEPUTY CLERK: No. 1, lower half of page 3, Mrs. Maude 
E. Ament. 

PROSPECTIVE JUROR LEWIS: Anna M. Lewis. 

THE DEPUTY CLERK: No. 54, bottom of page 3, Mrs. Anna M. 
Lewis. 

THE COURT: Those jurors who have just stated that they have 
conscientious scruples against capital punishment will not be called for 


service in this case and the Clerk will excuse them at this time. 
«x * * * * 


OPENING STATEMENT BY COUNSEL ON 
BEHALF OF THE DEFENDANT 


MRS. ROUNDTREE: If it please the Court, ladies and gentlemen of 
the jury: : 

The evidence which we will show you from Government witnesses 
and from people that we will call in behalf of David Tucker will clearly 
demonstrate that David Tucker is now and has been for the greater 
portion of his life a mentally ill person. 

Our evidence will conclusively demonstrate to you that from his 
early childhood, to wit, about the age of eight years of age, he sustained 
a severe head injury; that less than two years thereafter, his mother, 
who had been very, very close to him, died rather suddenly, and that on 
the occasion of this death her remains were brought back to the family 
home, and that on this occasion commenced a very sick and strange child. 

He went on through his life, our evidence will show you, to adult- 
hood. Throughout his adulthood he has demonstrated and been a sick 
person. 

Our evidence will show you that from 1959, the 6th day of October, 
he has been a patient at St. Elizabeths Hospital and that he was only 
recently certified to be able to understand and associate with counsel 
in preparing a defense and answer to the criminal charges against him; 


and that this certification indicates that even now, even today , he 


is suffering from a mental disease. 

When we have demonstrated this to you, we will ask at your hands 
a verdict of not guilty to all of these charges by reason of a serious 
mental illness, and a mental illness which, because it existed on this 
very unfortunate and tragic day, was the procuring result or caused this 
man to go into a rage and act on the city streets of the District of Columbia 
as a madman, which he was. 


* * * 
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TYNIA E. BROADWAY BURNS 
called on behalf of the Government, and having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. Will you state your full name, please? A. Tynia Elizabeth 
Broadway Burns. 

Q. Now, Mrs. Broadway, I am going to have to ask you to move 
closer to the microphone and keep your voice up so His Honor, the ladies 
and gentlemen of the jury, the defendant, his counsel, in fact everyone in 
the courtroom, can hear everything you say, please. 

Now will you state your full name again, please? A. Tynia 
Elizabeth Broadway Burns. 

Q. That is fine, Mrs. Burns. 

THE COURT: What is your last name? 

THE WITNESS: Burns now. Iwasn‘t married at the time this 
happened. 

THE COURT: Very well. There are several ways of spelling 
Burns. How do you Spell it? 

THE WITNESS: B-u-r-n-s. 

BY MR. BLACKWELL: 

Q. Now, Mrs. Burns, you were Miss Broadway on August 17th of 
1957, were you not? A. Yes, I was. 

Q. Where do you live? A. Now? 

Q. Yes. A. 1210 East 22nd, Winston Salem, North Carolina. 

* * * * * 
Q. Now, where do you live at the present time, Mrs. Burns? 
A. Winston Salem, North Carolina. 
Q. The street address, please? A. 1210 22nd Street. 
THE COURT: Do not talk so fast. We have to follow what you are 


Saying. Speak a little slower, like the rest of us are doing. 
Now what is your address in North Carolina ? 


21 


THE WITNESS: 1210 East 22nd Street, Winston Salem, North 
Carolina. 

BY MR. BLACKWELL: 

Q. Now, directing your attention to August 17th of 1987, where 
were you living then? A. 1835 Vernon Street. 

Q. How long had you lived at that address, Mrs. Burns ? 

A. Just a little over a year. | 

THE COURT: What is the number again, Mr. Blackwell ? 

MR, BLACKWELL: 1835 Vernon Street, V-e-r-n-o-n, Your Honor. 
That's U Street extended, across Eighteenth Street, Your Honor. 

THE COURT: Is this in the District of Columbia? _ 

MR. BLACKWELL: Yes, her address; yes, Your Honor. 

BY MR. BLACKWELL: 

Q. Now, Mrs. Burns, do you know a person by the name of David 
J. Tucker? A. Yes. 

Q. Will you take a look around in this courtroom ie see if you 
see that person in the courtroom today; and if you do, will you point him 
out, please? <A. Yes; the one with the brown sweater on (pointing). 

MR. BLACKWELL: May the record reflect, if Your Honor please, 
the witness has identified the defendant as David J. Tucker, with a 
brown sweater on? He is the only one seated at counsel table with such 
a sweater. | 

THE COURT: The record may so indicate. 

MR. BLACKWELL: Thank you, Your Honor. 

BY MR. BLACKWELL: : 

Q. Did you know David J. Tucker prior to August 7th of 1957? 
A. Yes. 

Q. How long had you known him? A. Around about ten months. 

Q. When did you first -- A. Or more. 


Q. How did you come to meet him? A. Well, I was working at 


Raby's Restaurant. 
Q. Is that R-a-b-y ? 


THE COURT: Get close to the microphone. You are ina big 


room and a lot of people have to hear you and the Reporter has to record 
what you are saying. Speak distinctly, pronounce each word separately. 
BY MR. BLACKWELL: 
Q. Did I understand you to say you were working at Raby's 
Restaurant when you met him? A. That's right. 
Q. And where is that located? A. Seventeenth and U. 
Q. Now, did there come a time when he kept company with you for 
awhile? A. Yes. 
Q. And while he was keeping company with you did you have any 
difficulties with him? A. No, not at the first beginning. 
Q. Well, did there come a time subsequently that you had difficulties 
with him? A. Yes. 
Q. Will you tell His Honor and the ladies and gentlemen of the 
jury about these difficulties? A. Yes. I think, if Iam not mistaken, it 
was the 31st day of December in 1956. I had went to North Carolina to 

visit my parents, and after I had came back I decided that I would 
leave David Tucker alone because I had come to the conclusion that he 
was too old for me. 

Q. By the way, how old were you at that time? At that time. 

A. I think I was twenty. 

Q. Thank you. Proceed. A. And when we reached home my 
cousin Bernice and I decided to go down to Raby's Restaurant to see did 
I still have my job. As I went down there he was standing on the street. 
I didn't say anything to him. So, I went on inside of the restaurant and 
talked with Mrs. Raby. And when we decided to go back home I came out 
on the street -- 

Q. You say we. To whom are you referring? A. Bernice. 

Q. Bernice Thomas? A. That's right. 

Q. Thank you. Proceed. A. She were with me. He was standing 
on the outside and he asked me to come there, and I told him that I have 
come to the conclusion that I didn't want to be bothered with him no more 
and that while I was in North Carolina I had got married. And at this time 


he asked me to go someplace with him and I told him that I couldn't go. 


And he was going to make me go. Anda police officer came up and told 


him to leave me alone and let me go on home. 

As we was going up Seventeenth Street we looked around, Bernice 
and I, and he was coming behind us, running. So, we began to run. And 
he chased me across the street and caught me and brought me back on 
the other side, where Bernice was, and knocked me down, hit me in the 
eye, and he had me down on the ground, choking me on the street. And 
when I knew anything, somebody was pulling him off, two: mens. 

THE COURT: Just go slow. 

THE WITNESS: And the officer took me down and I had to prosecute. 
But when the time for the court, he had it put off. And in between that 
time, for the next court, he asked me not to have him prosecuted, and I 
didn't. The reason why I didn't was because I was scared. 

And that was that then. 

BY MR. BLACKWELL: 

Q. Now, did there come a time after that, Mrs. Burns, that you 
had further difficulty with the defendant? A. Yes. ! 

Q. Tell us about that, please. A. I had made up in my mind not to 
see him no more. So, at this time I wasn't working for Raby's, I was 
working out in Virginia, and I didn't see him for about a month. 

Q. Why didn't you see him for about a month? A. | Because I was 
dodging him. I didn't want to see him and he didn't come’ around. 

Q. Proceed. A. And when I would get off the bus, sometimes he would 
be at the bus stop. He knew where I got off at. 2 

Q. And where was that? A. At Seventeenth -- between Seventeenth 
and Eighteenth and U. 

Q. Very well. Was that near the Florida Avenue stop, near Florida 
Avenue on U Street? A. I don't even know where Florida Avenue are. 

Q. Well, was it what you considered the nearest stop to your home? 
A. That's right. | 

Q. Thank you. Proceed. A. He would meet me there and sometime 


he would ask me to go places with him. I told him that I couldn't. And 


after then, about two or three days before Bernice got killed, I asked 
her to start meeting me at the bus stop. I decided if she would be with 
me he wouldn't bother me. 

And this particular night I got off from work, caught the bus and 
came home. 

Q. Where were you working at that time? A. At Howard Johnson's 
Restaurant on Fourteenth. 

THE COURT: Where? 

THE WITNESS: Howard Johnson's Restaurant. 

BY MR. BLACKWELL: 

Q. Fourteenth and what? On Fourteenth Street? A. Yes, I think 
that's where it was. 

Q. Well, now, what streetcar did you use? Did you use the Fourteenth 
streetcar line to,U Street? A. Ithink I did. Iam not sure now. 

Q. How long have you been away from Washington, Madam? 

A. For about four or five years. I think it will be five years this coming 
August. 

Q. Have you been away since this -- since Bernice Thomas was 
killed? A. Yes, ever since she was killed. 

Q. Very well. Now proceed to tell us about this particular night 
you had come to. A. And when I got off the bus stop I got off at Eighteenth 
Street, and she was standing there to meet me. 

Q. You say she. Are you referring to Miss Thomas? A. Yes. 
And on our way down the street we was going down the street and we 
saw David -- Ed; that's what I call him -- sitting across the street. 

Q. You say you saw him sitting across the street. What was he 
sitting on, or how was he sitting across the street? A. I think there was 
a poolroom across the street, if Iam not mistaken. He was sitting ona 
bench. 

And as we was coming down the street she said to me, Bernice said 
to me, "Don't be afraid, don't run, he's not going to bother you." She had 


two pop bottles in her hand. She say, "If he do, I'll hit him in the head with 
one of these pop bottles." 

And by that time he had walked up in front of us and said, ‘What 
did you say?" and ran his hand in his pocket. And we turned around and 
ran. We ran in this shoeshine parlor, and I heard a shot, but I didn't know 
whether he had shot her or not. And I ran on through the shoeshine parlor 
and closed the door and locked it behind me. And when I knew anything, he 
had knocked the latch off the door -- 

THE COURT: Don't talk so fast. 

THE WITNESS: When I knew anything, he had knocked the latch off 
the door and had a gun at my head. I heard a snap, but it didn't go off. 
And while he was doing something to the gun, I grabbed it and held it and 
he bit me on my hand. After that, two mens -- I was down on the floor, 
he was choking me, and two mens -- 

THE COURT: Speak a little slower. I asked you that before. 


THE WITNESS: He had me down on the floor, and when I knew 


anything two mens was taking the gun away from me. I held the gun. Two 


mens was taking the gun away from me. And he left. 
When I got up off the floor I went out front and saw Bernice laying 
on the floor, dead. | 
THE COURT: I think we better suspend a couple minutes and let the 
witness compose herself. 
(Brief pause.) i 
THE COURT: You better wait another moment or two. It isa 
rather difficult ordeal for the witness. | 
MR. BLACKWELL: Yes, Your Honor. 
(Brief pause.) 
BY MR. BLACKWELL: 
Q. Mrs. Burns, are you able to go on now? A. Yes, Iam. 
THE COURT: Suppose you read the last few sentences SO we can 
pick it up. | 
(The record was read by the Reporter.) 


THE COURT: Read a few sentences immediately ahead of where you 
started. 
(The record was read by the Reporter.) 
THE COURT: Very well. I think we can pick it up from there. 
BY MR. BLACKWELL: 
Q. Now, you heard just what was read back as you have already 


testified, Mrs. Burns. 

When you entered the front of the building, after you came out, did 
you see the defendant, David Tucker? A. No, I didn't. 

Q. And had you seen him prior to the day since that time? A. No. 

MR. BLACKWELL: If Your Honor please, I have requested the 
Clerk to mark this as Government's Exhibit No. 1 for identification. 


(Revolver marked Government's 
Exhibit No. 1 for identification.) 


MR. BLACKWELL: It has been broken down, but I'd like for the 
Marshal to re-check it, please, Your Hmor. 

(Government's Exhibit No. 1 was checked by the Deputy Marshal.) 

MR, BLACKWELL: The Marshal informs me that it's all right, 
Your Honor. 

BY MR. BLACKWELL: 

Q. I now show you, Mrs. Broadway, what has been marked as 
Government's Exhibit No. 1 for the purpose of identification and I ask you 

to take a look at this exhibit and tell me whether or not this resembles 
or if there is a striking resemblance between this exhibit and the gun you 
saw in the hands of the defendant on the night of August 17th, 1957? 
A. I don't know, but it was shiny like that. I was so excited, I don't know. 

Q. Thank you. Mrs. Burns, approximately what time of the evening 
was this when you saw this defendant and he did what you have described? 
A. I don't know. I got off from work around 10 o'clock. I had to catch 
the bus, exchange -- 

THE COURT: Ido not recall that the date was fixed even approximately. 

MR. BLACKWELL: I asked her the 17th, Your Honor. I asked her 
if it was on August 17th. 


BY MR. BLACKWELL: 
Q. Iasked you if this was on August 17th, 1957, and I believe you 
testified it was, did you not? A. Yes. | 
Q. I'd like to find out the approximate time of the evening, if you 
recall. A. It was around 12 o'clock or after. I don't know exactly be- 
cause I didn't have any time. | 
Q. Were you running or walking fast when you entered the shoeshine 
parlor at 2036? A. I was running. 
Q. Did you know the people in that shoeshine nlsce? A. No,I 
didn't know them, but I had seen them before. | 
THE COURT: That was 2036 U Street? 
MR. BLACKWELL: 2036 Eighteenth Street, Your Honor. 
BY MR, BLACKWELL: | 
Q. And how far -- is this car stop where you alighted from the 
car the closest stop to your home, or one of the closest stops? A. Yes, it 


is. 


Q. By the way, was Miss Thomas related to you? A. Yes, she was 


my first cousin. 

Q. Thank you. Had you done anything to the defendant on this par- 
ticular evening to cause him to shoot you or Mrs. Thomas ? A. No,I 
hadn't. ! 

Q. Did you have a weapon of any kind in your possession ? A. No. 

Q. Did Mrs. Thomas have any kind of weapon in her possession 
other then two Coca Cola -- two bottles of Coca Cola? A. | No. 

Q. Did she make any attempt to harm the defendant on that occasion ? 

A. No. 

MR. BLACKWELL: Thank you very much. 

Your witness, Mrs. Roundtree. 

CROSS EXAMINATION 
BY MRS, ROUNDTREE: | 

Q. Mrs. Burns, when you first met Mr. Tucker did you go to work 

in his place of business? A. No, I didn't. 
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Q. Did you ever work for him? A. Yes, about two weeks. 


Q. Was this two weeks immediately prior to the time that you went 


away to North Carolina? A. No, it wasn't. 

Q. When exactly, then, did you work for him? A. To be exact, I 
wouldn't know. 

Q. Now, when did you start keeping company with him? A. In 
October of '56. 

Q. Did you at any time live with him? A. No. 

Q. Did you spend nights with him at his place? 

MR, BLACKWELL: I object, if Your Honor please. It's immaterial. 

Well, I will withdraw the objection. 

THE COURT: I think unless it is very necessary I do not know why 
you should pry into her personal -- into her affairs quite to that extent. 

Will counsel come to the bench? 

(AT THE BENCH:) 

THE COURT: You know, of course, if it is necessary for your case, 
you can ask any question. But, on the other hand, witnesses are entitled 
to a certain amount of privacy as to delicate matters. So, I will leave it 
to counsel's conscience. If you think it is necessary you may ask the 
question, but if you think it is not necessary to your case, why, I would 
not pursue it if I were you. 

MRS, ROUNDTREE: Yes, Your Honor. My problem is this one: 
from the psychiatric studies there will be testimony of this man's rejection 
and depressive state going into having been rejected first by the loss of 
his mother, through death, and then by the loss of his wife and then by his 
rejection by this young woman. So, it's my intention to show how closely 
she was associated with this man. 

THE COURT: Well, if you think it is necessary to your case, you 
should ask the question. I just put it up to you that as a matter of delicacy 
if it is not necessary you should not ask the question. 

MRS. ROUNDTREE: I understand. 

THE COURT: But if you think it is necessary, it is admissible in 
evidence. I can't exclude it. 


MRS. ROUNDTREE: Thank you, Your Honor. 
(IN OPEN COURT:) 
BY MRS. ROUNDTREE: 

Q. Mrs. Burns, during the time that you were associated with 
Tucker were you closely associated with him? 

THE COURT: I am going to ask counsel to come to the bench again. 

(AT THE BENCH:) 

THE COURT: I do want to make another suggestion 7 you that 
she is a married woman now. Do you want to inquire into the question 
whether she was intimate with some other man before she married? 

MRS, ROUNDTREE: I won't inquire into that. | 

MR. BLACKWELL: I might say, Your Hamor, I think her husband is 
here. He was yesterday. Her husband is here, I think. | 

' THE COURT: Well, you know, you might bring about a ruination 
of her marriage. | 

MRS. ROUNDTREE: I will very carefully handle it, Your Honor. 

THE COURT: Yes. You must let your conscience govern you. 
Don't forget your conscience. 

MRS. ROUNDTREE: Yes. I would not want to do anything like that, 

I assure you. 

THE COURT: Iam sure you won't. 

(IN OPEN COURT:) 
BY MRS, ROUNDTREE: 

Q. Mrs. Burns, during the time that you were associated with 
Tucker, from what you observed of him did he appear to be; ery interested 
in you personally? A. I don't think so. 

Q. Now, after you went to North Carolina and you were married 
there while you were away from here? A. I wasn't married. I told him 
that I was married to get rid of him and to leave me alone. 

Q. But before you left, your relationship had been a smooth one 
with him? A. Yes. 


Q. So, it was unexpected, would you say, when you came back and 
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told him that you were married and you didn't want to have any more 


to do with him? A. Yes. 

Q. That was a sudden change in your attitude towards him? 
A. I decided that he was too old for me. That's why I told him that. 

Q. Now, on this occasion when you say he ran behind you on the 

street, knocked you down and beat you, how exactly did he look? 

How did he act on this occasion? A. He act like a normal person. 
THE COURT: What was her answer? 
(The last answer was read by the Reporter.) 
BY MRS, ROUNDTREE: 
Q. Did he say anything to you? A. Not when he was beating me, no. 
Q. Did he Say anything to you when he first came up to you? 
A. Yes, when we was down on Seventeenth Street. 

Q. What did he say at that time? A. He wanted -- I said, at first, 

I told him that I had got married and I didn't want to be bothered with him 
no more. And he tried to get me to go someplace with him and I wouldn't. 

Q. Now, thereafter did he continue to beg you to see him? A. Yes. 

Q. Did you resume , or did you permit yourself to see him after 
that, on any regular basis? A. Yes, I saw him after that. 

Q. On any of those occasions did he act strangely ‘towards you? 

A. No. 

Q. Now, on this occasion, which we do not like to remember either, 
August 17th, when, he came towards you, how was he acting on that occasion? 
A. Well, I didn't get to see him too well because we was talking. And when 
she said that if he comes up and try to bother us, that she would hit him 
in the head with the bottle, he was Standing in front of us. I didn't get to see 
him. 

Q. Did he seem excited? A. No, I don't reckon. 

Q. Could you tell if he had been drinking? A. No. 

Q. Had you known him to drink a lot? A. Yes, I have. 

Q. During the period that you went with him do you recall an 
occasion on which he was robbed? A. Robbed? 

Q. Yes; his store? A. No. 
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Q. What kind of business was he engaged in? A. He had a variety 


store. 

THE COURT: He had what? 

THE WITNESS: Variety store. 

BY MRS. ROUNDTREE: 

Q. And where was that located? A. Seventeenth and U. 

Q. How far away from the place where he came up to you on this 
August 17th date? A. This was on Eighteenth. | 

Q. Almost around the corner, would you say? A. Yes. 

Q. Other than the occasion on which he ran behind you and knocked 
you down, had he assaulted you, struck you on any other CoC asiOHR 
A. No. 

Q. Had he threatened to strike you on any other selasioas? A. No. 

Q. On the date in December of 1956 when he assaulted you, knocked 
you down, did you go to the police, to the precinct? A. They took me, yes. 

Q. Do you recall that his wife and his sister came to the precinct 
on that occasion? A. No. 

Q. You didn't see them? A. No, I didn't. 

Q. Did you see him at the precinct? A. No. 

Q. Do you recall that he attempted and offered to fight the policeman 
on this occasion? A. No. 

Q. Do you recall who the man was who assisted you on this occasion ? 
A. No. 

MRS. ROUNDTREE: Nothing further. 

REDIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. Now, Mrs. Roundtree asked you about any other threats. Has 
the defendant ever said anything to you about members of your family ? 
A. Yes, he has. 

Q. All right, tell us about that, please. A. He told me once that if 
I had ever quit him, that he would make my parents sorry and say he would 
make all of them wear black. 
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MR. BLACKWELL: I have no further questions of this witness, 
Your Honor. I don't know whether Mrs. Roundtree has any further questions 
or not. If she doesn't, then we will ask this witness be excused for the 
time being. 
THE COURT: Any further questions of this witness? 
MRS. ROUNDTREE: Not at this time, Your Honor. 
* * * * 
ELIJAH ATKINSON, JR. 
called on behalf of the Government, and having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. State your full name, please, sir. A. Elijah Atkinson, Jr. 
Q. Where do you live, Mr. Atkinson ? 
THE COURT: What is your name? 
THE WITNESS: Elijah Atkinson, Jr. 
BY MR.. BLACKWELL: 
Q. You are going to have to keep your voice up, sir. Move over to 
the microphone, please. 
Where do you live, sir? A. 1837 -16th Street, Northwest. 
Q. And where are you employed? A. 1935 - 17th Street, Northwest. 
Q. Directing your attention to August 17th of 1957, were you 
employed at the Community Shoeshine Parlor, located at 2036 - 18th 
Street, Northwest, here in the District of Columbia? A. Yes, sir. 


Q. Now, directing your attention to some time around 10:30 or 


11 o'clock p.m. on that particular evening in August, did something of 
an unusual nature occur at that place of business? A. Yes, sir, 


Q. Will you tell His Honor and these ladies and gentlemen of the 
jury just what happened of an unusual nature up there about that time ? 
A. Yes, sir. About 10:15 on the 17th of August, 1957, I had just been 
relieved from my job across the street from 2036 - 18th Street, North- 
west, and I walked over to the poolroom, which is across the street 
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from the Community Shoeshine Parlor. Well, I was intending to go in 


the poolroom, but the poolroom was crowded, so I sat on the stoop out in 
front of the poolroom, conversing with a friend of mine. | 

While we were sitting on the stoop David Tucker came, he sit 
down amongst the rest of the fellows were sitting there. He didn't say 
anything to anyone. | 

So, me and my friend was talking. So, all of a sudden, David stood 

up, walked across the street, toward the shoeshine parlor. Nobody 
noticed him very much because in the summertime a whole lot of traffic 
was up and down the street. | 

So, my friend and I, we kept talking; and I heard something snap, 
like a cap pistol, which I didn't pay no mind because I wasn't even 
thinking about anything happening. 

So, all of a sudden -- 

Q. Keep your voice up now, please. A. All ofa sudden, Mrs. 
Bernice Plummer, the lady who was in charge of the shoeshine parlor, 
ran out the door and called me across the street. | 

Q. Did you go over? A. Yes,sir. AsI started to cross the street 
she said, ''Somebody call the police," and for me to come to her. So,I 
asked this young fellow was talking to me to go to the arate and call 
the police. 

So, as I entered the shoeshine parlor I saw the e of Mrs. 
Bernice Thomas lying on the floor. Her head was lying towards the end 
of the shoeshine parlor and the feet towards the door, and there was a 
small hole in this part of her head (indicating), with blood continuously 
coming out of it. She was motionless, she didn't move. i 

And I could hear a commotion in the hallway going out of the shoe- 

shine parlor. It's a door go back in the apartment whe re they 
were living at, where Mr. Proctor were living at. : 

THE COURT: Was she inside or outside the shoeshine parlor ? 

THE WITNESS: She was lying on the floor of the shoeshine parlor. 
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BY MR. BLACKWELL: 

Q. Now let me ask you this. Pardon me for interrupting you, but 
in order to get back into that place you have described, the living quarters, 
do you have to come through the shoeshine parlor? A. Yes, sir. 

Q. All right. Now proceed to tell us what you were about to tell 
us about back there. A. Well, I heard a commotion behind the door, so 
I proceeded to go behind the counter, into the door of the hallway. And 
when I walks in there, David Tucker had Broadway down. He had one 
hand on top of her head, had her down on the floor and had a gun drawn 
on her. She was continuously pushing the gun away from her, pleading, 
"Please don't kill me," like that. 

So, Mr. Proctor, he was in the back. He ran out the back and he 
tried to reach across the man's shoulder to relieve him of the pistol; 
and he is short, much shorter than me, and he couldn't do it. So, I 

reached across him and grabbed the pistol by the barrel and 
wrenched it out of his hand. When I wrenched the gun out of his hand 
he jumped up and he ran out the hallway, behind the counter, out in the 
street. 

I takes the’ gun by the barrel and takes it out front and lays it on 
the shoeshine stand and wait a few minutes until Captain Schwab and the 
rest of the police arrived. Then I showed them where I laid the pistol. 

Q. And did Sergeant Schwab take the pistol into his possession at 
that time? A. Yes, sir. 

Q. Now, I show you what has been marked as Government's Exhibit 
No. 1 for identification. I ask you, sir, if this is a striking resemblance 
of the pistol which you have testified you took from the hands of the 
defendant, James -- David Tucker, on the evening of August 17th, 1957? 
A. Yes, sir, it resembles the same pistol. 

Q. Thank you very much. Now, did I understand you to say that 
David Tucker -- how long had David Tucker been sitting over there with 


you or near where you were sitting before he left to go across the street ? 


A. Only a few minutes; I'd say maybe four minutes, five minutes, some- 
thing like that. Just sit there; he didn't say anything to anybody. 
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Q. Were there any locks on the door in the back? A. Mr. Proctor 
usually keep the door between the shoeshine parlor and his quarters locked, 
but I don't -- I couldn't tell you whether the door was locked or not be- 
cause I wasn't there when Mr. Tucker entered the place. I wasn't there. 

Q. Did you know the defendant Tucker prior to this day ? A. Yes, 
sir, I knew him. | 


Q. How long have you known him? A. I knew him for approx- 


imately five years. 

MR. BLACKWELL: Thank you very much. 

Your witness, Mrs. Roundtree -- 

BY MR. BLACKWELL: 

Q. Oh, by the way, I would like to ask you whether or not you see 
him in court today, that is David J. Tucker? A. Yes, sir, 

Q. Where is he? A. He is sitting right over there besides the 
attorney. | 

Q. Is he a man sitting there with his head down in his hand? 
A. That's right. | 

MR. BLACKWELL: Thank you. Your witness. 

CROSS EXAMINATION 
BY MRS. ROUNDTREE: 

Q. Mr. Atkinson, did you take the gun from Tucker or did you take 
the gun from Tynia? A. I taken the gun from David Tucker. 

Q. Now, when Tucker came out, came across the street and sat 
down, did you see him as he walked up to where you were sitting? 
A. Yes, ma'am. He sat only -- one boy was sitting on this side of me 
and he sat on the stoop on the other side. | 

Q. How was he dressed? A. He had on a blue pants and kind of 
polka-dot looking summer sport shirt with short sleeves. | 

Q. Did he speak to anyone sitting there? A. No, ma'am. 

Q. Now, prior to this particular evening had it come to your 
knowledge that his store, Tucker's store had been robbed? A. It didn't 
come to my knowledge. I haven't heard anything about Tucke r's store 


36 


had been robbed. I heard somebody broke into his apartment and took 
Some money out. I heard something about that. 

Q. Did you hear -- pardon me. Did you hear that it was a large 
sum of money ? 

THE COURT: I think that is -- 

THE WITNESS: I heard it was thirteen hundred dollars. 

THE COURT: Just a moment. 

I think that is outside of the scope of the direct examination. 

MRS, ROUNDTREE: We were going to connect it up, Your Honor. 

I will not pursue it any further. 
THE COURT: I think it is outside of the scope of the direct examination. 
BY MRS, ROUNDTREE: 

Q. Now, when Mr. Tucker got up to leave you, did you notice how he 
acted at that time? A. Well, he acted normal; only he hadn't said anything 
to anybody. 

Q. Was that unusual for him when you had been around him, not to 
talk? A. I tell you, I couldn't explain that because all persons sometimes, 
if they got something on their mind, maybe might not say anything to people. 

Q. Had you been around him often? A. Yes, ma'am. Sometimes he 


used to come up and get his shoes shined practically every week. 


Q. Was his place of business near yours? A. Only about a block 
apart. 

Q. Now, on this occasion when you went and you took the gun from 
him, how did he act at that time? A. He just ran; that's all. 

Q. No. Pardon me. A. Yes, ma'am. 

Q. Did he say anything? A. He didn't say anything to me. 

Q. How did he look? A. He looked normal. 

Q. Was he straddling the woman on the floor? A. She was lying 
on the floor. He had her on the top of the head by one hand and the gun in 
the other hand. 

Q. And you say he looked normal? A. He looked normal to me. 

MRS. ROUNDTREE: No further questions. 

THE WITNESS: Thank you. 
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MRS. BLACKWELL: No further questions, Mr. Atkinson 

THE COURT: You may step down. 

(Witness excused 

MR. BLACKWELL: Mr.. Proctor, please. 

Thereupon, 

HAMILTON PROCTOR 
called on behalf of the Government, and having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. State your full name, please, sir. A. Hamilton Proctor. 

THE COURT: What is your name? | 

THE WITNESS: Hamilton Proctor. 

BY MR. BLACKWELL: 

Q. Where do you live, Mr. Proctor? A. 2036 - a Street, 
Northwest. 

Q. Where are youemployed? A, National Library of Medicine. 

Q. Directing your attention to August 17th, 1957, were you operating 
the Community Shoeshine Shop at 2036 - 18th Street, Northwest, here in 
the District of Columbia? A. Yes, I was. ! 

Q. And further directing your attention to that date, some time 
around 10:30 or 11 o'clock, did something of an unusual nature happen 
in your place of business? A. Yes, it did. | 

Q. Will you tell His Honor and these ladies and gentlemen of the 
jury what of an unusual nature happened at your place of business at 
2036 - 18th Street, Northwest? A. I had just gone to the back, to the 
bathroom -- 

Q. Now keep your voice up. 

THE COURT: Speak slow, loud and distinctly, like Mr. Blackwell 
is doing. You see, everyone has to grasp what you are saying and everything 
you say has to be recorded. Now start all over again. | 

THE WITNESS: I had just gone to the back, to the bathroom, and I 
heard a noise in the back of my door. When I came out I heard something 


clicking. Then I went to see. There was a fellow had a pistol pointed at 


a girl's head. 
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BY MR, BLACKWELL: 

Q. Did you ascertain who this fellow was -- 

THE COURT: Read that last answer. 

(The last answer was read by the Reporter.) 
BY MR. BLACKWELL: 

Q. Did you later learn who that girl or that female was? A. Yes, 
I did. 

Q. Who was it? A. Tucker and a girl named Tynia. 

Q. Do you mean -- 

THE COURT: Who? 

BY MR. BLACKWELL: 

Q. Miss Tynia Broadway? A. Miss Broadway. 

Q. Pardon me? A. Miss Broadway. 

Q. Well, is that all you saw, sir? If so tell us; but if you saw any- 
thing else, will you tell us all you saw, please? A. When I proceeded to 
try to take the pistol away from him and Atkinson help me to take the 
pistol, we went out in the front, and there was a lady laying out there, dead. 


Q. All right. Well, now, what was Tucker doing to Miss Broadway ? 


A. Well, he was trying to shoot her in the head. 

Q. You say he was trying to shoot Miss Broadway, that is, Tucker, 
the defendant in this case, was trying to shoot Miss Broadway? A. Yes, 
he was. 

Q. Was he some distance from her or was he close to her? 

A. He was on top of her, with the pistol pointed at her head. 

Q. And did there come a time when you succeeded in getting the 
pistol from him? A. Yes, I did, with the help of Mr. Atkinson. 

Q. And what did you do -- 

THE COURT: Iam going to ask you to suspend because the jury in 
the other case is ready to report. I think in view of the fact that that 
report is coming in, we will suspend for the day , since that will take a 


few minutes. 
* 


Washington, D.C. 
March 30, 1962 


* * * eae 
HAMILTON PROCTOR | 
resumed the witness stand, and having been previously duly sworn, was 


examined and testified further as follows: 
DIRECT EXAMINATION (Continued) 
BY MR. BLACKWELL: ! 

Q. Mr. Proctor, you recall that you were on the stand on Wednesday 
and you were sworn at that time and you are still under oath. A. Yes, sir, 
I do. | 

Q. I believe you testified that you were the proprietor of the Com- 
munity Shoeshine Parlor located at 2036 - 18th Street, Northwest, here 
in the District of Columbia, on August 17th of 1957? A. Yes, I did. 

Q. Now, I also believe that you testified that you had seen the 
defendant, David Tucker, standing over and choking Mrs. Tynia Broadway, 
is that correct, on August 17th, 1957, sometime around 10:30, 11 o'clock ? 
Is that correct? A. I saw him on top of Tynia Broadway. 

Q. Keep your voice up, please, sir. A. I saw him on top of 
Tynia Broadway, with a pistol at her head, trying to shoot her. 

THE COURT: Read the answer. 

(The last answer was read by the Reporter.) 

BY MR. BLACKWELL: 

Q. And what did you do when you saw that, Mr. Proctor? A. I 
proceeded to try to take the pistol away from him. With the help of 
Mr. Atkinson, we took it. | 

THE COURT: Will you read the answer, Mr. Nevitt ? 

(The last answer was read by the Reporter.) 

BY MR. BLACKWELL: 

Q. And when you had taken the pistol from David Proctor, what 
did David Tucker -- I mean, David Tucker, what did David Tucker do 
then? A. He got up and ran out. | 
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Q. Do you know where he went? A. No, Ido not. 

Q. What did you do with the pistol after you had taken it from the 
defendant, Tucker? A. Well, we took it out the front, out front, and 
laid it on the shoeshine stand. 

Q. And were you there when Sergeant Schwab and Sergeant Pitts 
from the Homicide Squad arrived? A. Yes, I was. 

Q. And what happened to the pistol when they arrived? A. Well, 
they took it. 

Q. Now, did you see a Mrs, Bernice Thomas in your shoeshine 
parlor on that same evening? A. I saw her lying on the floor after I 
took the pistol and went out front. She was lying out there, dead. 

Q. What was her condition when she was lying on the floor, if 
you remember;? A. She was lying prone, feet towards the door. 

Q. Anything unusual about her other than lying there? A. Blood 
was running out of her head. 

Q. Will you take a look around in the courtroom and see if you 
see the man you have referred to as David Proctor in the courtroom 
today? A. Correction, David Tucker. 

Q. Thank you, sir. Your name is Proctor. I apologize. 


Do you see David Tucker in court today, sir? A. Yes, right there, 


sitting over there (pointing). 

Q. The man sitting there with his hand up to his head? A. Yes, 
that's right. 

MR. BLACKWELL: May the record reflect, if Your Honor please, 
the witness has identified the defendant in this case as the one to whom 
he has referred ? 

THE COURT: The record may so indicate. 

BY MR. BLACKWELL: 

Q. Inow show you what has been marked as Government's Exhibit 
No. 1 for identification and ask you, sir, if the gun you saw in the hand 
of David Tucker on the evening of August 17th, 1957, resembled this gun? 
A. Yes, it does. 
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Q. Now, did you take an opportunity to examine the gun to determine 
how many cartridges were in it? A. No, I did not. 

MR. BLACKWELL: At this time, if Your Honor please, I would 
like to request that these exhibits be marked Government's Exhibits 
2, 3 and 4, 

THE DEPUTY CLERK: Government's Exhibits Nos. 2, 3 and 4, 
marked for identification. 


(Photographs were ee Govern- 
ment's Exhibits Nos. 2, 3 and 4 for 
identification.) 


MR. BLACKWELL: May I have the Court's indulgence a moment, 
please ? 

THE COURT: Surely. Take whatever time you needs 

(Brief pause.) 


BY MR. BLACKWELL: 
Q. I show you what has been marked, sir, as Government's Exhibit 


No. 2 for identification, which purports to be a picture of a building. 

Do you recognize that building, sir? A. Yes, I do. 

Q. And what is that building? A. That is where my shoeshine 
parlor is. 

Q. Where is your shoeshine parlor with respect i that building ? 
A. Right here, on the side of the building (indicating). 

Q. Is that where there seems to be a picture of some newspapers 
on a stand outside the door? A. Newspapers and magazines. 

Q. Thank you, sir. NowI show you what has been marked as 
Government's Exhibit No. 3 for identification, which purports to be 
another picture. Do you recognize that, sir? A. That is the inside of 
my shoeshine parlor. | 

Q. Now let me ask you this, Mr. Proctor: It seems as if there 
are two doors there, is that correct? A. Yes, there is. 

Q. Now, will you describe to His Honor and the ladies and 
gentlemen of the jury what those two doors indicate, please? A. One 
door represents the door going to the back. 


Q. Is there a front door to it? A. And there is a front door 
coming in. 

Q. Now I show you what has been marked as Government's Exhibit 
No. 4 -- and I might say this picture was made on August 17th, supposed 

to be made on August 17th, 1957 -- and I ask you if you recognize 
that picture? A. This is a picture of the door -- 

Q. If you recognize it, very well; if you do not, so inform the 
Court please. 

(Brief pause.) 

Very well. A.Ican't recognize it. 

Q. Thank you, sir. Now I will ask you, sir, whether or not there 


were any locks on the door in the back where you saw Miss Broadway ? 


A. Yes, there is a lock on my back door. 

Q. Was it locked at any time on August 17th? A. The lock stays 
open. When Tynia went back, she closed it. It was locked then. And 
David Tucker broke the door getting back there. 

THE COURT: Suppose you read that answer. 

(The last answer was read by the Reporter.) 

BY MR. BLACKWELL: 

Q. Now, you said the defendant ran after you took the gun from 
him? A. Yes, he did. 

Q. Have you seen him since that time until you came into court 
on Wednesday? A. I saw him again when I came down and the trial was 
postponed. 

MR. BLACKWELL: Thank you very much. 

Your witness, Mrs. Roundtree. 

CROSS EXAMINATION 
BY MRS. ROUNDTREE: 

Q. Mr. Tucker -- Mr. Proctor, was Mr. Atkinson very excited 
when you were trying to take the gun away from Tucker? A. I don't 
think he was excited. 

Q. Were you excited when you were trying to take the gun away 
from Mr. Tucker? A. I was a little excited. 
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Q. You don't think that Mr. Atkinson was excited? A. Well, I 
don't know whether he was excited or not. | 
Q. Now, did you notice and observe Mr. Tucker? Were you able 


to see him, see his face, see how he looked? A. Well, the only time I 


could see Mr. Tucker was after he got up to run. 

Q. How did he act then? Did he act excited? A. No, he didn't 
act excited. 

Q. He acted perfectly normal? A. He act pier to me. 

Q. Were there other people in the store? A. ie, Miss Bernice 
Plummer, she was in the store. 

Q. Now, had you known Miss Broadway before this cays A. I had 
known her only by seeing her. 

Q. Had you seen her on occasion with Mr. Tucker ? A. Yes, I had. 

Q. And did you know that they were friends? A. Yes, I did. 

Q. Can you tell us about how long they had been friends, from your 
observation? A. That -- 

THE COURT: I think this is outside of the scope of the direct 
examination. 

MRS. ROUNDTREE: I will withdraw the question. 

BY MRS. ROUNDTREE: 

Q. When Mr. Tucker got up to run were you able to see his face 
at that time? A. Yes, I saw his face. 

Q. How did he look? A. He looked perfectly normal. 

MRS. ROUNDTREE: Nothing further. 

REDIRECT EXAMINATION 
BY MR..BLACKWELL: 
Q. You said he got up to run. Did he run fast? A. ‘Yes, he did. 


When he left out there he was running fast. 
* * * 
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BERNICE A. PLUMMER 
called on behalf of the Government, and having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. Mrs. Plummer, we are going to ask you to keep your voice up, 
please, so His Honor, the ladies and gentlemen of the jury and everyone 
in the courtroom can hear every word you say. 

Will you state your full name, please? A. Bernice A. Plummer. 

Q. Where do you live, Miss Plummer? A. 925 Quincy Street, 
Northwest. 

Q. Directing -- 

THE COURT: What street? 

THE WITNESS: Quincy. 

BY MR. BLACKWELL: 

Q. Directing your attention to August 17th, 1957, did you have 
occasion to be in the Community Shoeshine Parlor located at 2036 - 18th 

Street, Northwest, here in the District of Columbia? A. Yes, I was. 


Q. And were you there some time around 10:30 or 11 o'clock? 


A. Yes, I was. 

THE COURT: P.M. or A.M. ? 

MR. BLACKWELL: P.M. 

BY MR. BLACKWELL: 

Q. And did something of an unusual nature occur while you were 
there? A. Yes, it did. 

Q. Will you tell His Honor, the members of the jury, what of an 
unusual nature occurred on this particular evening? A. I was sitting 
there reading the newspaper -- 

THE COURT: Just speak slowly, loud and distinctly, because all 
of us have to understand what you are saying and some of the jurors are 
quite a distance away from where you are. Speak slowly and distinctly, 
like Mr. Blackwell and the Court are doing. 
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THE WITNESS: I was sitting there reading the newspaper and I 
heard this noise, like a cap pistol, and I looked up and saw this girl 
lying at the end of the shoe stand. And I ran over and looked at her, and 
there was blood coming out of her ear. And then I heard this commotion 

in the back. And then I ran to the door and called the fellow, 
Elijah Atkinson, who was across the street, to call the police. 

Then I went behind the cash register, and he came i Elijah 
Atkinson came across the street and went in the back door. And then I 
heard this commotion back there, and then this fellow came out, running, 
and went past me, going up Eighteenth Street. 

BY MR. BLACKWELL: 

Q. Now, you say this fellow. Will you take a look around the 
courtroom today and see if you see this fellow to whom you referred as 
came out running? A. Ido see the fellow. He is sitting over there 
(pointing). 

Q. Is it the one sitting there with his hand on his head, looking 
down? A. Yes, it is. 

MR. BLACKWELL: May the record show the witness has identified 


the defendant, Your Honor, as the one to whom she is referring ? 
THE COURT: The record may so indicate. 


BY MR. BLACKWELL: 
Q. Was he running fast, Miss Plummer? A. Yes, he was. 
Q. Did you later learn who this lady was on the floor? A. Yes, I 
did learn later. I had seen her in the neighborhood. | 
Q. Did you know her personally? A. No, I did not. I had seen her. 
Q. Did you know Mrs. Tynia Broadway personally?’ A. No, I did 
not know her. 
MR. BLACKWELL: Thank you. You may inquire. 
CROSS EXAMINATION 
BY MRS. ROUNDTREE: 
Q. Mrs. Plummer, did you know Mr. Tucker? A. I had seen him 
in the neighborhood. 
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Q. Had he been into this store? A. Not to my knowledge. 

Q. Did you work there? A. No, I was only visiting. 

Q. Did Mr. Tucker and the two ladies run past you coming into 
the store? A. Well, I was sitting in the middle of the store and they 
came in the door. The door was towards the front of the shop. 

Q. So, they did not pass you? A. No, they did not. 

Q. Did you get excited? A. Yes, I did. 

Q. Did you see Mr. Atkinson and did you see Mr. Proctor ? 

A. I saw Mr. Atkinson. Mr. Proctor was in back of the shop. 

Q. Did you later see him? A. Yes, I did. 

Q. About how soon after Mr. Tucker ran out of the store did you 
see Mr. Proctor? A. Almost immediately. 

Q. Did he seem excited? A. Not too much. 

Q. Did Mr. Atkinson seem excited? A. Not too much. 

Q. Were you able to see the face of Mr. Tucker when he ran past 
you? A. Very well. 

Q. How did he look? A. Well, he looked as if he wanted to get 
away. 

Q. Did he look normal? A. In my knowledge he did. 

Q. Absolutely normal? A. Yes. 

MRS. ROUNDTREE: Thank you. 

MR. BLACKWELL: No further questions of this witness. 
* * * * * 


EARL A, HILL 


called on behalf of the Government, and having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. State your full name, sir. A. Earl A. Hill. 


Q. Keep your voice up, Mr. Hill, please. 
Where do you live, Mr. Hill? A. 2201 - 2nd Street, Northwest. 
Q. Are you employed? A. Yes, Iam. 
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Q. Where are you employed? A. Irving D. Berger, 2941 


Massachusetts Avenue. | 

THE COURT: Try to speak a little slower and more distinctly 
because we all have to hear what you are saying. ! 

BY MR. BLACKWELL: 

Q. In what capacity, sir? A. Butler. 

Q. Now, Mr. Hill, directing your attention to gust 17th, 1957, 

were you living at the same address on Second Street as you have 
given today? A. Yes, I was. 

Q. Do you know the defendant in this case, David Tucker ? ? 
A. Yes, I do. 

Q. How long have you known him, sir? A. About twenty-eight 
or thirty years. | 

Q. How did you come to know him during that time? A. Played 
together as kids. We went to school together. | 

Q. And where was that? A. Richmond, Virginia. | 

Q. Now, Mr. Hill, directing your attention to the evening of 
August 17th, 1957, did you have occasion to see the defendant in this case, 
David J. Tucker? A. Some time during that night. i 

Q. Approximately what time? A. It could have been nine or a little 
after. | 

THE COURT: What time? 

THE WITNESS: Nine or a little after. Something ike that. 

BY MR. BLACKWELL: 

Q. You don't recall the exact time? A. I don't reCatl the exact 
time. I know it was at night. 

Q. Now, will you tell His Honor and these ladies and Pe ortionen of 
the jury the circumstances under which you came to see this 
defendant? A. Well, that night was a Saturday night, I think it was. We 
had company that night. My wife was asleep. The fellows and I were 
watching television and had a pitcher of water on the table. It was hot 

that night. | 
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So, I heard this knock at the door. I went to the door. He came in. 
He took the pitcher of water off the table and started drinking. So, I 
made a remark, I forgotten what it is now, but I think my wife wouldn't 
like it if she had been here. 

THE COURT: Keep your voice up and speak slowly. 

Would you mind reading that last part of the answer ? 


(The record was read by the Reporter.) 
BY MR, BLACKWELL: 

Q. Now proceed, please. A. So, he asked me to do him a favor, 
and I asked him what kind of favor. He talked a little while. Then he 
asked me, he said, "I want you to take me to Baltimore." 

So, I said, "I'm sorry, I can't take you to Baltimore on account I 


have got to go to work." 

So, he didn't say anything for a little while. Then he started talking 
again. 

So, after I made the statement again I couldn't take him to Baltimore, 

then he said, ''You have to; I just killed a woman." 

Well, I figured he was just saying that to get me to make the trip. 
So, I said, "I'm sorry." 

So, then he started talking and he said, "Well, take me another 
place." 

So, I took him over to Eleventh Street, I think it was. 

Q. Northwest or Southwest? A. Eleventh Street, Northwest. To 
see someone; I don't know who it was. 

So, we left Eleventh Street, Northwest -- 

Q. Pardon me. Who did he see at Eleventh Street, or what did he 
do when he arrived at Eleventh Street? A. He was supposed to ask for 
somebody there. I don't know who it was. 

Q. Did he get out of your car? 

THE COURT: Just a moment. We are going a little too fast. 

Will you read the last part of the answer as to what the defendant 
is supposed to have said to the witness ? 

(The record was read by the Reporter.) 
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BY MR. BLACKWELL: 

Q. Now, did he get out of your car and go into any particular house 

or apartment over there? A. It was a house. : 

Q. And did you remain on the outside? A. I did. 

Q. And did he return? A. Yes. 

Q. And when he returned, what did he say and what aid you do ? 

A. Take him to Nineteenth Street, Northeast. 

Q. Did you take him? A. I did. 

Q. And what happened when you arrived at Nineteenth Street, 
Northeast? A. It was an apartment house. He went in this apartment 
and he called from the hall window, after he got there, would I pick him 
up in the morning, and I told him I didn't know, and I came back home. 

Q. Was that the last you saw of him? A. That was the last I saw 
of him. 

Q. You say you have known this man for ppenb sigh years, is 
that correct? A. Or better. 


Q. Did you observe whether he was drunk or reese ated on this 
particular night? A. No, I didn't. | 

Q. You didn't observe? A. No, I didn't. 

Q. Well, do you know whether or not -- did you form an opinion as 
to whether he was drunk at that time? A. I don't think he ‘was drunk at 


that time. 

Q. Did he act like a drunken man? A. No. 

MR. BLACKWELL: Thank you very much. 

Your witness, Mrs. Roundtree. 

CROSS EXAMINATION 
BY MRS. ROUNDTREE: 

Q. How did he act? A. Well, a little violent when he came in. 

Q. He was violent when he came in? A. Just like he grabbed a 
pitcher of water off the table; that's all. 

Q. Did he do anything else? You say he was violent when he came 
in. Tell us just exactly what -- A. Just took the agai of water off the 
table and starting drinking it. 
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Q. How did he look? A. Well, his clothes was a little soiled and 
he didn't have on -- his shirt collar was open. Things like that. He had 

a little dirt on him. 

Q. Now, when you transported him in your automobile to Eleventh 
Street from your house, did you have any conversation with him then? 

A. No, no conversation at all, He just said to take him to Eleventh Street. 
I can't recall whose name he was asking for. 

Q. Now, when he came out from Eleventh Street, from the Eleventh 
Street house and asked you to take him to Nineteenth Street, about how 
far away was that? About how many blocks? Can you estimate for us? 
A. From Eleventh Street, Northwest, to Nineteenth Street, Northeast? 

Q. Yes. A. I would say about two and half miles, two miles. 

Q. During your journey between those two points did David Tucker 


say anything at all to you? A. He may have talked, but it's been so long 
I don't know what he said. He might have talked, but I don't think he said 
anything about the Baltimore trip after that or anything more about the 


killing or anything like that. 

Q. You don't recall that he discussed the killing at all? A. No. 
The only time was when he asked me to take him to Baltimore at my 
apartment. 

Q. Now, you said you have known him twenty-eight to thirty years ? 
A. Yes, I have. 

Q. And I believe you also said you knew him in Richmond? A. Yes, 
I did. 

Q. Did you know him when he was about fourteen years of age? 
A. Yes, I think Idid. We were in elementary school at the same time. 

Q. Did you know him when he had had a serious automobile accident 
when he was about eight or ten? A. No, I didn't know him then. 

Q. When he was fourteen did anything unusual happen to him ? 
A. Well, being around that age myself, I couldn't tell. I wouldn't know. 

Q. Did he leave or have to go away at any time during that period ? 
A. What you mean, leave town or something ? 


Q. Yes. A. I don't know. 

Q. Do you know whether or not he went to the reform school when 
he was fourteen? A. I do know that. I don't know what his age was, but 

I do know that. 

Q. About how long was he away? A. It could be a as or better. 

Q. Did you play with him? A. When we was kids? 

Q. Yes. A. Yes, I did. 

Q. Did you know him when he grew into young — ? A. Yes, 
I did. : 

Q. How did he act at that time? How did he act towards girls, 
towards women? A. Well, he was rough on them. 

Q. Can you give us any instances during which he was rough ? 
A. Yes; I seen him smack them around once in a while. | 


Q. Have you seen him, or do you know of instances Lease he has 


beaten a woman? A. Yes, uh-huh. 

Q. Can you tell us about that instance? A. Well, I bese seen him, 
like I said, smack them around, hit them; something like that. That's 
about as far as I have seen him go. 

Q. Now, when he would do these things would he just act very calm, 
very normal? A. Most of the time I have seen him do it he looked like 
he was mad or something she had done or something like that. I don't 

know. ! 

Q. Now, did you know him at the time that he was struck in the 
head with an axe? A. Idon't recall that. I don't know that. 

Q. Did you know him at any time during which he was in the 
hospital? A. No, I didn't know that. 

Q. Have you seen him when he was drinking? A. re we have 
been together when he was drinking. | 

Q. To your knowledge would you characterize him as s having been 
a heavy drinker? A. No, not a heavy drinker. | 

Q. Had you seen him much during the year prior to August 17th, 
1957? A. Before this happened, you mean? 


Q. Yes. A. Well, I used to stop up there once in a while to see 
him. I worked with him once, when he had a cleaning and pressing shop. 
I drove a truck for him. 

Q. When was that? A. I think that was in either '53, I think it was. 
I don't know for sure. I think it was '53. 

Q. Was he married at that time? A. Yes, he was. 

Q. Now, you say you knew him down in Richmond, Virginia. Did 


you know him at a time when he was sent to the penitentiary down there ? 


A. Iremember a time he was in jail. I don't know about the penitentiary. 
I remember a time he was in jail. 

Q. Did he get in trouble much during the time that you knew him, 
would you say? A. Well, quite often. 

MRS. ROUNDTREE: That's all. 

REDIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. Now, Mr. Hill, was anything said to you on this particular night 
about any money? A. No, it wasn't. 

Q. When he came to your home? A. No, it wasn't. 

Q. You said that you have seen him out and have seen him drink? 
A. Yes. 

Q. And notwithstanding the fact that you have been around him when 
he was drinking, you are of the opinion that he was not drunk on this 
particular night, is that right? A. That's right. 

100 Q. Now, let me ask you this: From your observation of this man 
over the period of years during the twenty-eight or twenty-nine years 
in which you have known him, including part of his childhood, have you 
considered this individual a normal individual? A. Well, that's some- 
thing I can't say because I have seen him do certain things, I don't know 
whether it would be normal for other people to do it or not. That's 
something I just can't say. 

He always act right when I was around him. 

THE COURT: He acted what? 
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THE WITNESS: He has always acted within hisself or right when 
I was around him. 

MR. BLACKWELL: Thank you very much, sir. 

RECROSS EXAMINATION 
BY MRS. ROUNDTREE: 

Q. You said you couldn't tell whether you would consider him as 
being normal, is that correct? A. I couldn't tell whether, he being 
normal ? 

Q. Yes, whether you would consider him being normal based on 
things you had seen him do. A. I don't understand you now. 

Q. I understood your testimony to be, to Mr. Blackwell, that you 

had seen him do certain things which you don't know whether you 
would consider them normal for a person to do them. A. ‘Well, like 
smacking people around or something like that. I don't think that's too 
normal all the time. 

THE COURT: Read the answer. 

(The last answer was read by the Reporter.) 

BY MRS. ROUNDTREE: 

Q. Would he do this quite a number of times? Did you know of 
these incidents? A. Well, I have seen him do it five or six, seven or 
eight times. 

Q. How would he look when he would exhibit this kind of behavior ? 
A. He looked all right. He looked like he might have been -- like I said, 
she could have done something to him, make him a little frightened or mad 
or something like that. I didn't see any change over him. ‘I don't know; 
I couldn't say. 

Q. When he was a youngster around the age of facets when he 
went to the reform school, after that did you see him zeny ‘much? 

A. Yes, when he came out I see him, yes. 
Q. At this early age did you know of instances where he had been 


violent and fought other people, particularly women, girls? A. No, not 
at that age. 
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Q. You didn't know of any? A. I didn't know of any at that age. 

Q. When was the first instance that you knew? A. After he got to 
be, say, nineteen or twenty, something like that, or better. 

Q. Did he ever show you the big scar down the middle of his 
head? A. No, he didn't. I never seen that. 

Q. Had you heard about it? A. I never heard about it until here 
lately, until the last two or three days is the first time I have ever heard 
of it. 

FURTHER REDIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. How did you hear about it the last two or three days, sir ? 

A. Well, I was talking to his sister. She said he had a terrible accident 
when he was small. 

Q. Don't tell us what she said, but you come to know about the 
scar as a result of a conversation with his sister, is that right? A. Yes. 

Q. Have you seen bullies during your days, or do you understand 
that term? A. Bullies? 

Q. Yes. A. I understand that term. 

MR. BLACKWELL: Thank you very much. No further questions. 

THE COURT: You may step down. 

MRS. ROUNDTREE: Let me ask one further question. 

THE COURT: Surely. 

FURTHER RECROSS EXAMINATION 
BY MRS. ROUNDTREE: 
Q. You didn't consider David Tucker a bully, did you? A. Well, 


I don't know. I feel when you take advantage of a person that can't do 


anything for hisself, you are a bully. 

Q. And had you seen him do that on these many occasions ? 
A. Ihave seen him take advantage of women, yes. 

MRS. ROUNDTREE: Thank you. 


MR. BLACKWELL: If Your Honor please, I would like to request 
that this witness be excused. There is an emergency at his place of 
employment. Subject to call, We have his telephone number and we 
can get him. | 

THE COURT: The witness may be excused. 

(Witness excused.) 
* * | 
ROY C. SCHWAB | 
called on behalf of the Government, and having been duly ¢ sworn, was 


examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. State your full name and assignment, officer, please? 
A. Roy C. Schwab, Detective Sergeant assigned to Homicide Squad, 
Metropolitan Police Department. 


Q. Sergeant Schwab, I believe you were a member \ the 


Metropolitan Police Department, assigned as a Detective Sergeant to the 
Homicide Squad, on August 17th, 1957, were you not? A. Yes, sir, I was. 

Q. And what were your hours of duty on that ae evening ? 
A. I was working four to twelve. 

Q. Sergeant Schwab, directing your attention to August 17th, 1957, 
sometime around 11 o'clock or between 11 and 12, did you, respond to 
2036 - 18th Street, Northwest, here in the District of Columbia ? 

A. Yes, sir, I did. 

Q. And why did you go there? A. I was there in response toa 

radio call, a shooting. | 

Q. And who accompanied you? A. My partner at that time. 

THE COURT: Officer, would you mind speaking a little louder ? 
Some of the jurors are quite a distance away from the witness stand. 

THE WITNESS: My partner, Detective Sergeant Mahlon Pitts. 
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BY MR. BLACKWELL: 

Q. And upon your arrival there, tell His Honor and these ladies 
and gentlemen of the jury what you observed. A. This was a small 
shoeshine parlor which sits on the first floor of an apartment building, 
the Community Shoeshine Parlor I believe is the name of it. It sits 
flush with the street. 

I arrived at the building and went into the door, which sits back 
about three feet from the sidewalk. The door was open, the lights was 
on in the shoeshine parlor. This parlor was about, oh, thirty feet by 
ten feet wide. 

I observed the body of a female lying just inside the door, with her 
head near the shoeshine rack. Her feet was eastward and her head was 
pointing in a westward manner, lying slightly on her right side. She was 
apparently dead. There was a large amount of blood around her head. 
She was dressed in a striped dress and so forth. She was identified to 

me by witnesses on the scene as Bernice Thomas. 

I made an investigation of the scene, and directly on beyond her 
there was another door, leading into a back hallway, which led into the 
rear of the apartment. This door had been forced. The locks had been 
broke off the door and was lying on the floor. 

Just at the head of the deceased there was a revolver, a .32 caliber 


Harrington Richardson revolver, lying there. And in the back hallway 


I recovered an expended .32 caliber shell. 

I notified the Coroner and caused certain pictures to be taken at 
the scene, and from information I received on the scene I instigated a 
lookout teletype for David James Tucker. 

Q. And did you see Tucker that night? A. I did not. 

Q. When did you -- did there ever come a time when you saw Tucker 
after that? A. Yes, sir, there was. 

Q. When? A. On June 23rd, 1959, about 12:10 noon, I went to the 
office of the Marshal's office in this court building here, in the basement, 
and I had a conversation with Tucker. 
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THE COURT: Where did you say you saw the defendant? 

THE WITNESS: In the United States Marshal's office, this court 
building here, sir, about 12:10 p.m. on June 23rd, 1959. 

BY MR. BLACKWELL: 

Q. And at that time did you discuss with him the shooting slaying 
of one Bernice Thomas and the assault on one Miss Tynia Broadway is 
A. Yes, sir, I did. 

Q. And what did he have to say, if anything? A. I talked to 
Tucker -- 

THE COURT: I think you better fix the time of the arrest and the 
time he arrived here in the custody of the police. I think those pre- 
liminaries should be in the record. 

MR. BLACKWELL: I agree with Your Honor. 

THE COURT: I think perhaps you can do that after the mid-morning 
recess because this opens up a new subject. 

We will take our recess at this time. 

(Brief recess.) 

THE COURT: You may proceed, Mr. Blackwell. 

BY MR. BLACKWELL: 
Q. I believe before the recess, Sergeant, we had reached the point 


concerning the time you had this conversation with the defendant. 


A. Yes, sir. 

Q. What time was it? Give us the date and the time of day. A. It 
was about 12:10 p.m., on June 23rd, 1959. 

Q. Where? A. In this court building here, in the basement, United 
States Marshal's office. 

Q. Do you know when this defendant was arrested, Sergeant ? 
A. Yes, sir, I do. | 

Q. When? A. He was arrested on June 4th, about 2 p.m., in New 
York City, by United States -- by Federal officers, FBL 

Q. When was he returned to the District of Columbia? A. He was 
returned here on June 22nd by the United States Marshals. | 
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Q. Well, now, at the time you talked with this defendant had he 
been arraigned before the United States Commissioner? A. Yes, sir, 
he had. He had been arraigned also in New York City the next day after 
his arrest. 

Q. And what was the date of the arraignment here in the District? 
A. On the 23rd, June 23rd, 1959. 

Q. And that is the same day you talked to him? A. Yes, sir. 

Q. And how long after his arraignment was it before you talked 
to him? A. Ido not know the exact time of the arraignment. 


THE COURT: Was the arraignment before or after this conversation? 


That is the important -- 

MR. BLACKWELL: I thought he had already testified that he had 
been arraigned. 

THE COURT: I understood the witness to say the defendant was 
arraigned before the Commissioner here in the District of Columbia on 
June 23rd, which is the same day as the conversation. 

Is that correct ? 

THE WITNESS: That is correct, Your Honor. It is my understanding 
he had been arraigned already. I am not sure of that. That morning. It 
was 12:10 in the evening I talked to him. 

MRS. ROUNDTREE: May we approach -- 

THE COURT: You were speaking to him shortly after the noon 
hour, 12:10? 

THE WITNESS: Yes, sir. 

MRS. ROUNDTREE: May we approach the bench? 

THE COURT: Yes. 

(AT THE BENCH:) 

MRS. ROUNDTREE: Your Honor, I was looking in the jacket for a 

record of his arraignment before the Commissioner. I understand 
there should be something in there. 

He says he had not been arraigned. 


THE COURT: I think we better have the facts. I am not ruling on 
the admissibility of the conversation. 

What do you expect to elicit from this witness? What is the nature 
of the conversation that you expect to elicit? 

MR. BLACKWELL: Well, he gave the officer a resume -- 

THE COURT: Of what happened? | 

MR. BLACKWELL: Yes. 

THE COURT: In other words, was it a confession or not? 

MR. BLACKWELL: I wouldn't call it a confession. ‘No, Your Honor, 
it was not a confession. 

THE COURT: Were there damaging admissions? 

MR. BLACKWELL: I would say there were some damaging admis- 
sions. : 

THE COURT: I am not saying I am going to exclude it if he had 
been arraigned because I never make advance rulings, but I want to know 
the facts. I think it is important to know when he was arraigned before 
the Commissioner, whether before or after the conversation. 

MR. BLACKWELL: I think we can get that information, Your Honor. 

THE COURT: Yes, of course you can. I think it should be obtained 


before he answers your question because I do not believe in accepting evi - 


dence provisionally and then striking it out. 

MR. BLACKWELL: I agree with Your Honor. 

There should be something in that jacket, Your Honor. 

THE COURT: The difficulty is that these Commissioner's records 
show the date of the preliminary hearing; they never show the hour. 

MR. BLACKWELL: I might say this, Your Honor: he was arraigned 
in New York City and he was brought back here on an indictment. It wasn't 
necessary for an arraignment before the United States Commissioner here. 
He was given the arraignment in court, apparently. 

THE COURT: Just a moment. 

THE DEPUTY CLERK: This is the only record of an arraignment 


in this court, Your Honor (indicating). 


THE COURT: Of course, we sometimes use the word "arraignment" 
erroneously. The proceeding before the committing magistrate is not an 
arraignment; it is really an appearance or a hearing. 

MR. BLACKWELL: Yes, Your Honor. 

THE COURT: When was this indictment returned? He was indicted 

originally November 4, 1957. 

MR. BLACKWELL: Yes, Your Honor. Arraignment wasn't neces- 
sary. 

THE COURT: No hearing before a committing magistrate was re- 
quired, then. 

MR. BLACKWELL: No, Your Honor. 

THE COURT: The only hearing that was required was a removal 
hearing in New York. 

MR. BLACKWELL: And that was had in New York, Your Honor. 

THE COURT: And he had that. For the moment I did not realize 
that he was indicted, that he had already been indicted. He was indicted 
back in 1957, during the time he was a fugitive. 

MR. BLACKWELL: Yes, Your Honor. 

THE COURT: Then obviously no committing magistrate would have 
jurisdiction to hold a preliminary hearing. Very well. 

MR. BLACKWELL: Let's see. I believe we are now at the point 
where the officer talked to him down in the Marshal's office the day after 
his arrival here. 

THE COURT: You may proceed from where you left off. You were 
about to ask the officer, when I really interjected this point, what the con- 

versation was. 

You may proceed. 

MR. BLACKWELL: Very well, Your Honor. 

(IN OPEN COURT:) 

BY MR. BLACKWELL: 


Q. Sergeant Schwab, prior to the time you interrogated the defend- 


ant did you acquaint him with the charges against him? A. Yes, sir, I did. 
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Q. Did you advise him of his rights? A. Yes, sir. 

Q. And what did you tell him? A. I told him that he did not have 
to tell me nothing about this case if he didn't want to, that he would be 
represented by counsel later. 

THE COURT: Speak a little louder, officer. 

THE WITNESS: I advised him that he would be represented by coun- 
sel later, the Court would appoint him one or he could hire his own attorney. 

He questioned me as to the different degrees of crime at that time, 
manslaughter and first degree and second; and he also told me that he did 
not wish to make any statements regarding this shooting until after he had 
talked to his lawyer, that his sister in New York had contacted a lawyer 

there and she,in turn, had contacted a Mr. Laughlin, James Laughlin, 
here in Washington, and he didn't want to say anything until then. 

Then I asked him again if he wanted to say anything about the shoot- 
ing, and he did not make any admissions, but he did talk about certain things. 

BY MR. BLACKWELL: | 

Q. What did he talk about? A. Well, he stated that on the night of 
the shooting, that he had left Washington; that after the shooting he had 
been drinking for three days; he didn't know anything about the shooting, 
he had been drunk and he couldn't handle whiskey; that that night he stayed 
at the Meridian Hill Park all night and had walked around the streets, in 
fact, going by No. 13th Precinct the next day and started to go in and give 
himself up; and then the next day, that he had left town and hooked a ride 
to Lynchburg, Virginia, and had been all over the country since then. 

I asked him how he made his living going around the country and 
bumming around and not being arrested for vagrancy or anything. He 
stated that he had made it by gambling. In fact, he bragged of his gambling 
ability. | 

And then he again stated he did not want to talk about the case any 
more. | 

Q. Thank you very much, Sergeant. 


Sergeant, I show you what has been marked as Government's Exhibit 


No. 1 for identification and ask you, sir, if you have seen that before; and 
if so, when and where? A. Yes, sir; that is the .32 caliber revolver 
which we recovered from the shoeshine stand, near the head of the de- 
ceased, Bernice Thomas, by myself. At that time it contained two live 
32 caliber cartridges, one underneath the hammer, which had been in- 
dented by the hammer falling on it and not going off, and another cart- 
ridge next to it. 

I prepared that revolver as evidence and took it to the FBI Labora- 
tory on the 19th and turned it over to Agent Berling for a ballistic check. 

Q. And did there come a time when you recovered the revolver? 
A. I recovered the revolver from the FBI Laboratory a few days after 
that and placed it in the Property Clerk's office in the Metropolitan Po- 
lice Department and marked it as evidence. 

Q. And it has remained there until this trial, sir? A. That is cor- 
rect, yes, sir. 

MR. BLACKWELL: I'd like to request, if Your Honor please, that 
this be marked as Government's Exhibit No. 1-A and 1-B. 

THE DEPUTY CLERK: Government's Exhibits Nos. 1-A and 1-B 
marked for identification. 


(Envelope and contents marked Govern- 
ment's Exhibit No. 1-A for identification; 
Envelope and contents marked Govern- 
ment's Exhibit No. 1-B for identification). 


MR. BLACKWELL: May I have the Court's indulgence a moment, 
please, Your Honor? 
(Brief pause), 
BY MR. BLACKWELL: 
Q. I now show you, Sergeant Schwab, what has been marked as Gov- 


ernment's Exhibit No. 1-A and ask you, sir if you have seen that before? 


A. Yes, sir; that's the cartridge, unfired cartridge which was in the cylin- 
der of this revolver, beneath the hammer, and had been indented by the 
firing pin striking it. 

Q. Inow show you what has been marked as Government's Exhibit 


No, 1-B for identification and ask you, sir, if you have seen that before? 
A. Yes, sir; that is the fired .32 caliber shell case which' was picked up 


from the floor by myself in the hallway in the rear of the shoeshine parlor, 
behind the door which had been broken. | 
Q. And what did you do with these exhibits, Sergeant, after you once 


recovered them? A. I prepared them also, along with a lead slug recov- 
ered from the deceased's head by the Coroner, and took them to the FBI 

Laboratory and turned them over to the FBI agent for a ballistic 
check. | 

Q. And, of course, you say the slug you recovered from the Deputy 
Coroner, was that Deputy Coroner the late Dr. tl Murphy? 
A. That is correct, yes, sir. | 

MR. BLACKWELL: At this time, if Your Honor please, the Gov- 
ernment wishes to offer in evidence Government's Exhibits 1, 1-A and 
18, | 

THE COURT: Let them be admitted. 

MRS. ROUNDTREE: I have no objection. 

THE DEPUTY CLERK: Government's Exhibits 1, 1- A and 1-B 
marked in evidence. 


(Government's Exhibits Nos. 1, 1-A 
and 1-B for identification were re- 
ceived in evidence). | 


THE COURT: If you wish, you may exhibit them to the jury, with- 
out passing them around. 

MR. BLACKWELL: Yes, Your Honor. Now or later, Your Honor? 

THE COURT: I would do it now. I think it is always well to show 
an exhibit as soon as it is introduced, when a person's mind is fresh on 
the matter. 

MR. BLACKWELL: I agree with Your Honor. | 

Ladies and gentlemen of the jury, you have seen this exhibit. 
Various witnesses have been interrogated concerning it. The last wit- 
ness interrogated was Sergeant Schwab, who recovered this and turned 
it in to the Property Clerk. This revolver, which has been described as 
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a .32, is now in evidence, ladies and gentlemen. You probably will hear 
some more about this before the case is over. 

We have here as Government's Exhibit No. 1-A a cartridge which 
was taken -- which Sergeant Schwab has testified he took from the cham- 
ber or the cylinder, rather, of this gun. This is a live cartridge. And 
he tells you of an indenture on the cartridge. 

I would like to pass this to the jury, Your Honor. 

THE COURT: If you wish. I don't think -- if you feel that any ob- 
ject would be served by passing it around -- 

MR. BLACKWELL: I don't think so. They have heard the Sergeant's 
testimony. 

And I might further say now in evidence is Government's Exhibit 
1-B, which is a spent cartridge found on the floor at 2036 - 18th Street, 
Northwest, near the body of the deceased in this case. 

THE COURT: Will counsel come to the bench a moment? 

(AT THE BENCH:) 

THE COURT: The reason I hesitate to suggest passing small ex- 

hibits like a cartridge to the jury is there is always a possibility 
of somebody dropping it and it rolling on the floor somewhere where it 
might get lost. 

MR. BLACKWELL: I am in full accord with Your Honor. 

(IN OPEN COURT:) 

BY MR. BLACKWELL: 

Q. Sergeant Schwab, will you describe what you actually observed 
when you arrived at this address at 2036 - 18th Street, Northwest, on the 
evening of August 17th, 1957? A. There was a large number of people 
in the street, and as I went inside the shoeshine parlor, which is about 
twenty feet long and ten feet wide, which sits flush with the street side- 


walk, the door leading into the shoeshine parlor, about four feet back 


from the sidewalk, I observed the body of a person -- 
THE COURT: I thought you were over that. 
MR. BLACKWELL: I don't think this witness has testified to that, 


Your Honor. 


THE COURT: Very well. 

THE WITNESS: I observed the body of a female ving on the floor, 
apparently dead, dressed in a cotton striped dress, partly on her side, 
a large amount of blood coming from a wound in her head and about her 
head. Near her hand, or the feet was two broken soft drink bottles which 

had contained soft drink which had run out and apparently been car- 
ried by this Bernice Thomas at the time of her shooting. At her head on 
the shoeshine stand was lying that revolver which was just shown to you. 
And on beyond that, a door leading into the back room, which had been 
broken. It was broken off and splintered out. And in the back room I 
talked to another witness, a Miss Broadway. 

BY MR. BLACKWELL: 

Q. Sergeant, where did you recover the gun? A. The gun I picked 
up from the shoeshine stand, lying near the deceased's head, Bernice 
Thomas. 

Q. Who directed you to the gun? A. The owner of the shoeshine 


parlor. I believe his name is either Mr. Atkinson or Mr. Proctor. 
MR. BLACKWELL: Thank you Sergeant. | 


Your witness. 

MRS. ROUNDTREE: No questions. 

THE COURT: You may step down. 

(Witness excused). 

MR. BLACKWELL: I would like to call Special Agent Thomas R. 
Dugan, if he has arrived, please. 

If Your Honor please, I may have an apology to make in this case. 
I excused Mr. Dugan this morning, thinking that we would never reach 
him until this afternoon. I called him during the morning recess and he 
promised me he will get right over, and I am sure he will be here in a 
matter of minutes if he hasn't arrived. ! 

(Brief pause). 

MR. BLACKWELL: If Your Honor please, while we are waiting -- 
I'm sorry. 


Thereupon, 
THOMAS R. DUGAN 
called on behalf of the Government, and having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. State your full name, sir, please. A. Thomas R. Dugan. 

Q. You are a member of the Federal Bureau of Investigation, is 
that correct, sir? A. Yes, sir. 

Q. And I believe in 1959 you were assigned to the New York office, 
is that correct? A. Yes, sir. 

Q. Where are you assigned now, Mr. Dugan? A. Headquarters of 
the FBI, in Washington, D. C. 

Q. Now, Mr. Dugan, did there come a time when you had occasion 
to arrest the defendant in this case, David J. Tucker? A. Yes, sir. 

Q. Will you tell His Honor and these ladies and gentlemen of the 
jury the circumstances under his arrest -- leading to his arrest? 

A. Yes, sir. On the afternoon of June 4th, 1959, I participated in the ar- 
rest of David Tucker in Rockaway Beach, New York. 

THE COURT: Where did you say? 

THE WITNESS: Rockaway Beach, New York. 

BY MR, BLACKWELL: 

Q. And who was with you at that time, Mr. Dugan? A. Two other 
Special Agents of the FBI. 

Q. And why did you arrest this defendant? A. He was wanted on 
a charge of unlawful flight to avoid prosecution here in the District of 
Columbia. 

Q. For what crime? A. The crime of murder. 

Q. Will you tell us what happened when you arrested the defendant, 
please, what his reaction or what he said or what he did? A. We took 
him into custody.; We immediately transported him from there to our of- 
fice in Manhattan, I don't recall specifically the conversation en route; 


67 


it was normal, There was nothing unusual about the incident. 
THE COURT: Do not go quite so rapidly. 


THE WITNESS: I'm sorry, sir. 

THE COURT: Will you repeat that again, please? _ 

THE WITNESS: Yes. We took Tucker into custody and transported 
him from Rockaway Beach, New York, to the FBI office in Manhattan. I 


don't recall anything unusual about the incident. The conversation was 
| 


normal en route to the office. 
BY MR. BLACKWELL: | 

Q. Did he resist arrest? A. No, sir. 

Q. Did he admit his identity? A. Yes, sir. 

Q. How long did it take you to transport him from Far Rockaway to 
your office in New York City? A. Slightly over an hour; about an hour 
and ten minutes, I believe. | 

Q. Did you interrogate him concerning the murder for which he was 
wanted, that is, the murder of Bernice Thomas? A. Yes, sir, we inter- 
viewed him at the office. 

Q. How soon after you arrived? A. I'd say it was within a half- 
hour. We first provided him with food and then interviewed him. 

Q. Did you advise him of his rights? A. Yes, sir. | 

Q. And after having advised him of his rights did he make any state- 
ment relative to this murder in question? A. Yes, sir, he did. 

Q. Tell His Honor and the ladies and gentlemen of the jury what he 
said, please. A. Tucker told us, the other agent and I that were interview- 
ing him -- : 

THE COURT: Do not go so fast, Mr. Dugan. 

THE WITNESS: I'm sorry. He told us that in August of 1957, here 
in Washington, D.C., he shot at one Tynia Broadway and that he missed 
her and accidentally shot one Bernice Thomas. He said he did not know 
until the following day, when he read it in the newspapers, that he had ac- 
tually killed Bernice Thomas. | 

He said that following day he left Washington, D. C. -- 


BY MR. BLACKWELL: 

Q. Keep your voice up, Mr. Dugan, please. A. He left Washington, 
D.C., and he went from there to Lynchburg and Richmond, Virginia, to 
Charleston and Huntington, West Virginia, then he went to Detroit, St. 
Louis and Oklahoma City. In fact, he said he thought he had traveled in 
practically every state before returning or going to Amityville, New York. 

Q. How far is Amityville from Far Rockaway Beach, New York? 
A. I doubt if it's over ten miles, sir; ten to fifteen miles, I'd estimate. 

I am not certain. 

He proceeded, he said -- after remaining in Amityville for about 
seven months he went from there to Rockaway Beach. 

THE COURT: He went to where? 

THE WITNESS: Rockaway Beach from Amityville, sir. 

BY MR. BLACKWELL: 

Q. Did he tell you how he managed to earn a living during the time 
he was a fugitive,from justice? A. No, sir. He told us that he did not 
commit any crimes or contact any relatives or friends, but he made no 
comment or did not advise us how he _ earned his living, sir. 

Q. Mr. Dugan, how long had you been on the lookout for the defend- 
ant, David J. Tucker, before you arrested him on June 4th, 1959? A. A 
little over a year and a half, sir; from early October of 1957 until we took 
him into custody in June, 1959. 

MR, BLACKWELL: Thank you very much. 

Your witness, Mrs. Roundtree. 

CROSS EXAMINATION 
BY MRS. ROUNDTREE: 
Q. Sir, did there come a time at FBI Headquarters when this de- 
131 fendant fainted or went into a stupor and someone had to attend him? 
A. No, ma'am, he did not go into a faint or stupor. He was attended or 
looked at by a nurse. 
Q. And what was the reason -- 
THE COURT: Read the answer. 
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(The last answer was read by the Reporter). 

BY MRS. ROUNDTREE: 

Q. Now, why was he looked at by anurse? A. He complained that 
he had not eaten with any regularity for several days prior to his arrest 
and that he wasn't feeling too well. He complained of an upset stomach, 

Q. Did he complain at all about his head? A. No, ma'am. 

MRS, ROUNDTREE: Thank you. | 

REDIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. Now, after he made this complaint about this upset stomach, 
Mr. Dugan, what was done at that time? A. We requested the services 
of a nurse, who was assigned to our office in New York. i 


Q. And did she render service to him? A. Yes, she rendered an 


ammonia inhalant, as I recall it. 

Q. And did the defendant recover after that? A. Said he felt fine. 

MR. BLACKWELL: Thank you very much, sir. 

I would like to request that the witness be excused, if Your Honor 
please. | 

THE COURT: The witness may be excused. 

(Witness excused). 

MR. BLACKWELL: May I have the Court's indulgence a moment, 
please, Your Honor? | 

(Brief pause). 

MR, BLACKWELL: If Your Honor please, I have a stipulation at 
this time with respect to Count No. 4. | 

I have a certificate from the Metropolitan Police Department, and 
Mrs. Roundtree does not object to its being offered in evidence without 
formal proof of bringing -- | 

THE COURT: Well, is it a stipulation or is it an exhibit that you 
want to offer in evidence? ! 

MR. BLACKWELL: I am going to mark it as an exhibit and then I 
am going to offer it in evidence, Your Honor. 


THE COURT: Very well. 

MR. BLACKWELL: I would like to request that that be marked as 
Government's Exhibit No. 5, please. 

THE DEPUTY CLERK: Government's Exhibit No. 5 marked for 
identification. 


(Certificate re pistol license marked 
Government's Exhibit No. 5 for iden- 
tification). 


MR, BLACKWELL: If Your Honor please, I now wish to offer Gov- 
ernment's Exhibit No. 5 in evidence, and I understand there is no objec- 
tion from Mrs, Roundtree. 

MRS. ROUNDTREE: No objection. 

THE DEPUTY CLERK: Government's Exhibit No. 5 marked in evi- 
dence. 


(Gove rnment's Exhibit No. 5 for iden- 
tification was received in evidence). 


THE COURT: You may read this, if you wish. 


MR. BLACKWELL: I wish to read it at this time, if Your Honor 
please. 

THE COURT: It may be admitted. 

MR. BLACKWELL: Thank you. 

Ladies and gentlemen of the jury, at this time I propose to read to 


you Government's Exhibit No. 5: 

"Government of the District of Columbia 

"Metropolitan Police Department 

"March 29, 1962 

"This is to certify that all records of the Metropolitan Police 
Department for application to carry a pistol in the District of Co- 
lumbia have been searched for the following described person: 
David J. Tucker, 2806 - 17th Street, Northwest, male, colored, 42 
years of age. According to the records of this Department the 
above-named person did not have on August 17th, 1957, a license 
to carry a pistol in the District of Columbia, nor does he now have 
such a license." 
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Certified as correct by Howard V. Covell, Deputy Chief of Police 
and Executive Officer of the Metropolitan Police Department. 

If Your Honor please, that concludes the Government's case and 
the Government rests. 

MRS. ROUNDTREE: May we come to the bench? 

THE COURT: Yes, 

(AT THE BENCH:) 

MRS. ROUNDTREE: Your Honor, I feel that from the evidence we 
have adduced from Government witnesses, that we have squarely raised 
an issue of mental disease. 

THE COURT: No, you have not raised it yet. There isn't even a 
scintilla of evidence from which an inference could be drawn or which 


raises a reasonable doubt as to his mental capacity. 

MRS. ROUNDTREE: Number two, I would like to say that I feel 
that the Government has failed to prove premeditation. 

THE COURT: Premeditation is something that cannot be proven 


directly. It can only be inferred from facts. Now, the fact that a person 

pursues another, armed with a gun, might be sufficient to justify an 
inference of premeditation because premeditation may a a very 
brief moment, as the cases hold. 

The Bostic case, of course, goes into that in detail, and the Bostic 
case lays down the law that some premeditation is necessary, some in- 
terval for premeditation is necessary, but the interval may be very brief 
indeed. 

MR. BLACKWELL: In this case, Your Honor, we have previous 
threats in this case, plus the fact the man was sitting across the street 
in a very quiet manner, according to Mr. Atkinson. 

THE COURT: Have you previous threats here? 

MR. BLACKWELL: Yes. 

THE COURT: Who testified to previous threats? 

MR. BLACKWELL: Miss Broadway. The Burns woman testified 
he threatened on previous occasions. 

THE COURT: Who? 
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MR. BLACKWELL: Tynia Broadway Burns. 

THE COURT: Yes. I think this is a question for the jury. Of course, 
I would instruct the jury on the lesser included offense of murder in the 
second degree. I think he would be entitled to that. 

MR. BLACKWELL: Yes, I think that would be necessary. 

THE COURT: But I think there is enough here to go to the jury, 
Mrs. Roundtree. 

MRS. ROUNDTREE: I just wanted to say to the Court that those 
were the bases of our motion for judgment of acquittal. 

THE COURT: Of course. The motion is denied. 

MRS. ROUNDTREE: Thank you, Your Honor. 

MR. BLACKWELL: May I make an inquiry now as to the approxi- 
mate time of the defense in this case? I have a witness coming in from 
Maryland, from Jessups, Maryland, Dr. Cushard. 

I think we can finish this case today, Your Honor; I mean as far as 
evidence is concerned. 

THE COURT: I think that is fine. 

MRS. ROUNDTREE: We have three doctors and -- 

THE COURT: If Dr. Cushard comes down from Maryland we can 
take him out of turn so that he would not have to make a second trip. 

Who are your doctors? 

MRS. ROUNDTREE: Dr. Read, from St. Elizabeths; Dr. Mercer, 
who is a psychologist. 

MR. BLACKWELL: You are not calling Dr. Owens? 

MRS. ROUNDTREE: Possibly Dr. Owens. 

MR. BLACKWELL: Well, Dr. Owens would like to be taken out of 
turn, Your Honor. He is scheduled to testify in the Federal Court of the 

Eastern District of North Carolina on Monday and he would like to 
be called out of turn. 

THE COURT: Why don't you call him first, if that is agreeable to 
you? 

MRS. ROUNDTREE: All right, I will take him this afternoon. 

THE COURT: And if you bring Dr. Cushard down we can take him 
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out of turn, even though he is a rebuttal witness, I presume. 

MR. BLACKWELL: Very well, Your Honor. 

THE COURT: So that he would not have to make two trips. 

MR. BLACKWELL: Will any doctors be called before noon? I 
would like to inquire of Mrs. Roundtree. 

MRS. ROUNDTREE: No; I was going to commence with lay wit- 
nesses and then I will call Dr. Owens this afternoon. 


THE COURT: Very well. 
MR. BLACKWELL: If Your Honor please, I take the position that 
the only question now for expert testimony would be the man's mental 


condition as of October 17th. 

THE COURT: You mean August 17th. 

MR. BLACKWELL: August 17th, 1957. 

THE COURT: That is quite correct. 

MR. BLACKWELL: But Mrs. Roundtree said in her statement she 

was going to prove that he is still mentally ill. I take the position 
that is not admissible. | 

THE COURT: Of course, whether he is mentally ill now or not is 
not admissible. In fact, the Court of Appeals has held thatiit should not 
be asked, because in many cases it is claimed that a defendant was in- 
sane at the time of the offense but is no longer insane, and the Court of 
Appeals has held that to show that he is no longer insane, if the prosecu- 
tion tried to do that, might prejudice the defense of insanity and the Court 
of Appeals has held that that is not admissible. Well, it seems to me that 
what is applicable to the Government is equally applicable to the defense. 
If I may use a homely adage: what is sauce for the goose is sauce for 


the gander. 

However, I do want to say this, Mr. Blackwell: while the issue is 
whether he was insane on the 17th of August, 1957, that does not mean 
that the testimony has to be confined to that specific date and hour. 

MR. BLACKWELL: Oh, no. I don't contend that, Your Honor. 

THE COURT: The issue to be drawn from the testimony is the 
mental condition on August 17th, but I think we allow pretty broad scope 
to the testimony. ! 
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MR. BLACKWELL: All the way back to childhood. We don't have 
any objection to that. But we take the position it isn't a question as to now. 

MRS. ROUNDTREE: I agree that it isn't now. I agree that I am 
not concerned with what he is now. 

THE COURT: Of course you are not. 

MR, BLACKWELL: But in your opening statement you said you 
would show that he is now mentally ill. 

THE COURT: Mrs. Roundtree agrees that she is not concerned 
with the mental condition now. 

MR. BLACKWELL: All right. That is all I want, Your Honor. 

THE COURT: Of course, the certificate is not in evidence, but it 
is in the file. 

Of course, there are three different letters here. Both of you have 
seen them. The conclusion is that the doctors are unable to form an 
opinion as to whether David J. Tucker was suffering from mental disease 
on or about August 17th, 1957. So, I don't see, Mrs. Roundtree, how you 
can get much solace from the St. Elizabeths Hospital doctors. 

Of course, what puzzles me, Mr. Blackwell, is this: the defend- 
ant was committed to St. Elizabeths Hospital on October 9th, 1959, for 
90 days. 

MR. BLACKWELL: No, 30 days. It was 30 days at that time. 

THE COURT: Yes, 30 days. Then they wanted an extension of 

time, then another extension of time, and it was not until Febru- 
ary 15, 1960 -- no, it was not until January 12, 1962, that they were 
able to determine that they did not know whether he was insane in 1957. 


In other words, it took them from October 1959 until January 12, 1962, 


to reach the conclusion that they could not tell whether he was insane 
or not. 

MR, BLACKWELL: Yes, but they suspected him of malingering, 
though. 

THE COURT: How can one have respect -- let me put it this way: 
how can one have that respect for psychiatrists that one should have. 

Well, I think counsel should proceed in their own way. 
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MR, BLACKWELL: Very well, Your Honor. 

MRS, ROUNDTREE: What we want to show is his total behavior 
from childhood up to -- 

THE COURT: You have a right to do that. 

MR. BLACKWELL: We don't object to that, Your Honor. 

THE COURT: The scope of that type of testimony is very broad. 
Youcan take him from the cradle to the -- not to the grave, but to the 
present time. | 

MR. ROBERSON: That is what we are interested in, , from the cradle 
till the present time. 

THE COURT: You have that right. But you have to keep your eye, 
if I may say so, on the issue to which all this is directed, namely, what 
was his mental condition on August 17th, 1957, ! 

MRS. ROUNDTREE: Right. 

THE COURT: Of course, I want to say this in justification of psy- 


chiatrists: ordinarily they get a man within three or four ‘months after 
arrest, three or four months after the crime. Here they did not get him 
until over two years after the crime was committed. I do not suppose 
any honest psychiatrist can tell whether a man was insane two years ago. 

MRS. ROUNDTREE: That's right. | 

MR, BLACKWELL: That is Dr. Cushard's position, Your Honor. 

MR. ROBERSON: But there was doubt in their minds. 

MR, BLACKWELL: [If Your Honor please, I might say this: I iden- 
tified certain witnesses, two FBI agents. Those agents are in New York. 
We had another officer who was with Sergeant Schwab, now Lieutenant 
Pitts. 


THE COURT: Well, naturally, one lists more witnesses than one 


calls. 
MR. BLACKWELL: I am assuming there is no issue to be made of 
these witnesses not being here. If so, we will bring in eheke two FBI 
agents from New York, but I didn't figure that will be necessary. 

MRS. ROUNDTREE: There is no issue. | 
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THE COURT: I presume all they could say was that this bullet 
came from this gun. 

MR. BLACKWELL: The reason I didn't use the ballistics experts 
is we wouldn't have the continuity between Dr. Murphy, who is now de- 
ceased. 

THE COURT: What would the other agents testify to? 

MR, BLACKWELL: They were present when Officer Dugan ar- 
rested the man. 

THE COURT: I think their testimony would be cumulative. 

MR. BLACKWELL: It would be, and for that reason we haven't 
brought them down from New York. Agent Dugan is now with the local 
office here. 

THE COURT: Very well, we will proceed. 

(IN OPEN COURT:) 

MR, BLACKWELL: If Your Honor please, I did not offer two 
pictures I havejin evidence, and I would like special permission to re- 
open the case for that purpose. 

Now, Exhibit 4, I am not going to offer that because Mr. Proctor 
couldn't identify that very well. 

THE COURT: They may be admitted. 

THE DEPUTY CLERK: Government's Exhibit No. 3 and No. 2 
marked in evidence. 


(Government's Exhibits Nos. 2 and 
3 for identification were received 
in evidence). 


THE COURT: You may pass these photographs to the jury, if you 


wish. 
MR. BLACKWELL: Thank you, Your Honor. 
(Government's Exhibits 2 and 3 were handed to the jury). 
Thereupon, 
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ESTHER ADAMS 
called on behalf of the defendant, and having been duly svior, was exam- 
ined and testified as follows: 
DIRECT EXAMINATION 
BY MRS. ROUNDTREE: 
Q. Mrs. Adams, you will have to speak loud and clear. 
What is your name? A. Esther Adams, A-d-a-m-s, 


Q. Where do you live? A. I live in Edgemere, Long Island, New 
York, | 

Q. Where do you live? A. Edgemere, Long Island, New York. 

Q. Are you related to the defendant, David Tucker? A. Yes, 
that's my brother. 

Q. Were you reared together with your brother? A. Yes, for a 


certain period of time. 

Q. For how long a period of time were you with a brother? 
A. Well, I was with him till I was about ten years old. 

Q. And after that were you again with him? A. Yes, from off and 
on we kept together by visiting him. 

Q. Now, during your childhood were your parents living? A. No. 

Q. When did your father and mother pass? A. My father died 
first and my mother died next. | 

Q. Did they die fairly close together? A. Far as I can remember. 

Q. Where did you live during your early childhood? A. I live in 
Darlington, South Carolina. : 

Q. Darlington, South Carolina? A. Yes. 

Q. And how long did you live there? A. Well, I lived there up 
until I was about fifteen. 

Q. Was David there during most of that time? A. Well, I think 
Daivd must have left there when he was about twelve. 

Q. Where did he go? A. He moved to Richmond, Virginia, with 
my oldest sister. | 

Q. What is her name? A. Lucile. This is her ae marriage. 


Lucile Crayton. 
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Q. Can you tell us if anything unusual happened to David Tucker 


when he was a young child? A. Yes. When he was young, about eight 


years old, he got hit by a car. 

Q. Where was -- 

THE COURT: Hit by a what? 

THE WITNESS: A car. 

BY MRS. ROUNDTREE: 

Q. Where were you living and where was he living at that time? 

A. Well, he was living on Main Street in Darlington, I have forgotten 
the number because it's been so long, 

Q. Can you tell us if you know what kind of injuries he received 
from this accident? A. He had a fractured skull and a broken leg. That's 
why he drag his leg today; one is shorter than the other. 

Q. Was he in the hospital? A. Yes. 

Q. For how long atime? A. He was in the hospital -- they took 
him there and they kept him about three weeks and then he came home 
and Dr. Wilcox and a Dr. White took care of him. 

Q. After this accident did you notice anything different in the be- 

havior of David Tucker? A. Well, he complained of headaches 
and he act strange. 

Q. How? You say he acted strange. In what way? What did he do? 
A. He always stayed to hisself and he is always crabby. You can never 
talk to him without being grumpy. 

Q. Did he play well with the other children? A. Well, he always 
stayed to hisself; and sometime he would talk, and go in like a daze all 
the time and don't say anything and hold his head down. 

Q. Did he attend school in Darlington, South Carolina? A. He 
must have, but -- 

Q. But you don't know? A. I don't know because, see, I was young 
and he was young. I can remember him as going to school in Richmond. 

Q. Did there come a time when he had another accident that you 
know of? A. Yes. 
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Q. When and where was that? A. We was playing'and he was mak- 


ing something and he hit his head -- himself in the head with an axe. 

Q. Can you tell us about how old he was at that time? A. Well, 
that was about a year or two years after that happened. 

Q. About a year or two years after the automobile accident? 

A. Yes. : 

Q. Now, does he have today any scars by reason of these two acci- 
dents? A. Well, he has a scar in his head and he has one on the side. 

Q. Where is the scar in his head? A. The top of his head. 

Q. Now, after you moved and lived in Richmond, Virginia, can you 
tell us how David acted and if he continued to act strangely? A. Yes, he 
act strange. He never talked to anybody. He always went in a daze to 
himself. He always grumpy. You never could get things out of him. He 
always complained of his headaches and nervous. He has always been 
very nerouvs, extremely nervous since this accident occurred. 

Q. Now, calling your attention to the time when he would have been 
on or about fourteen years of age, do you know and can you tell us what, 
if anything, happened to him at that time? A. Well, he went to a school 
because we couldn't get him to go to school, and my oldest sister -- and 
he kept staying out of school and he was always complaining of his head 
hurting him and he was very nervous all the time. 

Q. What kind of a school did he go to? A. Well, this is like a 
school for boys. 

Q. Would it have been a reform school? A. Yes. 

Q. And where was that located? A. Well, I think it's in Hanover, 
Virginia. 

Q. How long did he stay in the reform school? A. He stayed there 
about a year, I think; a year or a year and a half. | 

Q. When he came back did you see him and have contact with him? 
A. Well, yes. 

Q. How regularly would you see him? A. Well, I would see --I 
wasn't living with them then, I was on my own because I had to support 
myself. | 
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Q. How often would you see him? A. I would see him every two 
months or so. 

Q. Keep your voice up. Now, as David grew older and you continued 
to have this contact with him, can you tell us how he acted and what his be- 
havior was in his home and in the community generally? A. Well, he was 
very hard to rule and very hard to manage, but we didn't know what was 
wrong. 

. Would ihe get into trouble with the law? A. Yes. 
. What kind of trouble did he get into? A. Well, it would be by 
That's all I can remember. 
. Did you know of any instances where he fought women? A. Yes. 
. Can you tell us about those? A. Well, I have heard it through 
my sister -- 

MR. BLACKWELL: I object to what she heard through her sister. 

THE COURT: Objection sustained. 

MRS. ROUNDTREE: We will not have her testify to that. 

THE WITNESS: You see, I moved away when I was twenty-one and 
I didn't know everything that happened. He was still young. 

BY MRS. ROUNDTREE: 

Q. Let me ask you this. Was David rather close to your mother? 
A. Very close to my mother. 

Q. Were you with David at the time your mother died? A. Yes. 

Q. Would you tell us, His Honor and the ladies and gentlemen of 


the jury, what, if any, reaction David gave to the death of his mother? 
150 A. Well, he cried very much and he was so hurt. So, when they 


took my mother away and brought her back -- 

MRS. ROUNDTREE: Just a moment. 

THE COURT: Well, I think we will take our luncheon recess now 
and give the witness a chance to compose herself. 

MRS. ROUNDTREE: Thank you, Your Honor. 

THE COURT: She is apparently under a strain. 

MRS. ROUNDTREE: Yes, sir. 
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THE COURT: Mrs. Roundtree, you might take her to the First Aid 
Room, if you wish. 


(Thereupon, at 12:25 p.m, trial stood in recess, to reconvene 1:45 


p.m., the same day). 
AFTERNOON SESSION 
1:45 p,m. 
THE COURT: We will proceed with the case on trial. 
You may proceed, Mrs. Roundtree. 
MRS. ROUNDTREE: Thank you, Your Honor. 
BY MRS. ROUNDTREE: 
Q. Mrs. Adams, did you have contact with your brother David after 
he became a grown man? A. Yes. 
Q. About how often did you see him after that? A. Well, every 
three or four years or so. 
THE COURT: I am afraid my attention was distracted for a moment. 
Will you read the preceding question and answer? 
(The last question and answer were read by the Reporter). 
BY MRS. ROUNDTREE: 
Q. Did you know his wife? A. Yes, I met them after he was mar- 
ried to her. | 
Q. Did you visit him in his home after his marriage? A. Yes. 
Q. Can you tell us whether or not Mr. Tucker and his wife were 
living together as man and wife in August of 1957? 
THE COURT: How would she know that? 
MRS. ROUNDTREE: She would know. | 
THE COURT: Only the people themselves know. If they were liv- 
ing in the same house they would know. | 
MRS. ROUNDTREE: I'm sorry, Your Honor. 
BY MRS. ROUNDTREE: 
Q. Do you know whether Mr. and Mrs. Tucker were living in the 
same city in 1957? A. Well, this was 1956 when I was there, when I saw 
them. I think it must be the last part of it. | 
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Q. They were living together at that time? A. Yes. 

THE COURT: Where was that? 

THE WITNESS: In Washington, D. C. 

BY MRS. ROUNDTREE: 

Q. Now, did you hear from your brother at any time during the year 
1957? Did you have contact with him? A. No. 

Q. Did you receive any telephone calls from him? A. No. 

Q. When was the last time that you saw him before 1957, August 
1957? A. In his house. That must be the last part of '56. When I was on 
my way to visit I stopped in Washington. Then I went on to Richmond. 

Q. Did you see him on that occasion? A. Yes. 

Q. Where was he? A. Well, when I walked in the house I stayed 
there a few minutes. We got a call. Some fellow -- I don't even know the 


people -- came in and said he was in some trouble. 


THE COURT: I think what somebody said, some unknown unidenti- 

fied person said -- 
BY MRS. ROUNDTREE: 

Q. Did you see him? Would you answer that question? A. Yes. 

Q. Where did you see him? A. Down when we went to see if we 
could bail him out. 

Q. Where was he? A. This must be where they go -- station house, 
I guess that what they call it. 

Q. Or could it have been a precinct? A. Yes, but I think it was a 
station house. 

MR. BLACKWELL: They are both used interchangeably, Your Honor, 
the station house and the precinct. 

THE COURT: Yes, we use the words interchangeably, precinct and 
police station. Of course, theoretically the word "precinct" is an area, 
but locally we use the word "precinct" I think to mean the station house as 
well, 

MRS. ROUNDTREE: Yes, Your Honor. 

THE COURT: I am going to ask you a question. I am not sure that 
I follow this line of testimony. You asked this witness whether the defendant 


and his wife were living together. 

MRS. ROUNDTREE: That is right, Your Honor. 

THE COURT: Now this is the first time that the defendant's wife 
was mentioned, I think, in the course of this trial. | 

Was Bernice Thomas, the deceased, the defendant's wife? 

MRS. ROUNDTREE: No, Your Honor. . 

THE COURT: Then he was a married man when he was interested 
in Bernice Thomas? 

MRS. ROUNDTREE: Not Bernice Thomas. Miss Broadway. 

THE COURT: I did not mean Bernice Thomas. 

He was interested in Broadway when he was a married man? 

MRS. ROUNDTREE: After he and his wife had separated, yes. 

THE COURT: Very well. I just wanted to make sure that I had -- 
I should have said Broadway, not Bernice Thomas. 

Bernice Thomas was just an innocent bystander who happened to get 
killed, isn't that about it? | 

MRS. ROUNDTREE: That's right, Your Honor. 

BY MRS. ROUNDTREE: 

Q. Now, would you tell His Honor and the ladies and gentlemen of 
the jury how David Tucker looked when you saw him at the station house 
or the precinct in 1956? A. He looked very wild. AndI asked him what 
was the matter, and he wouldn't say anything. So, I heard the detective, 
I don't know his name, said are you David -- ; 

THE COURT: I think -- 

MR. BLACKWELL: I object to what the detective said, Your Honor. 

THE COURT: I will have to sustain the objection to that. 

MRS. ROUNDTREE: We do not wish her to testify as to that. 

THE COURT: Listen very carefully to the questions that counsel 
asks you and just answer those questions and do not go beyond the ques- 
tion. 


Now suppose you ask your question again, Mrs. Roundtree. 
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BY MRS. ROUNDTREE: 
Q. How did David Tucker look and act when you saw him at the 
station house? A. Well, he looked very wild. 
Q. Did you have any conversation with him? A. No; he said stand 
aside, everything would be all right. 
Q. Did he:appear to you to be upset? A. Yes. 
THE COURT: I should think anybody who had just been arrested 
would be upset. I think that is normal, isn't it? 
MRS. ROUNDTREE: Well, she had characterized him as looking 
wild, so I wondered if it were more than -- 
THE COURT: You asked her if he was upset. It is a permissible 
question, 
BY MRS. ROUNDTREE: 
Q. Did you ever see him again? A. No. 
MRS. ROUNDTREE: Nothing further, Your Honor. 
CROSS EXAMINATION 
BY MR. BLACKWELL: 


Q. Mrs. Adams, I believe you say you live in Long Island, New 
York? A. Yes. 
Q. How long have you lived there? A, We have been living there 


about, I reckon, two years or more. 

Q. How far is Long Island from Far Rockaway Beach? A. That's 
all together. That's what they call it, Edgemere, Long Island. 

Q. And you did not see your brother between August 17th, 1957, 
and June 4th, 1959, the date of his arrest? A. No, I didn't. I hadn't 
been back, not to see him, because he wasn't there. 

Q. Wasn't where? A. He wasn't here in Washington. I haven't 
been back. I don't know where he was. 

Q. Oh, you have heard he was arrested right there in -- A. Yes, 
but I haven't see him. 

Q. You didn't see him up there? A. No. 

Q. Didn't have any chance to talk to him on the phone up there? 
A. No. 
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Q. He didn't talk to you on the day after this killing, is that cor- 
rect? A. No, he didn't talk to me. | 

Q. Do you know he enjoys a reputation of being a very good gam- 
bler, do you not? A. Who? 

Q. The defendant, David Tucker. 

(Brief pause). 

Is he supposed to be an unusual good gambler? A. Well, I don't 

know about that. | 

Q. Have you heard from the community reputation, from his com- 
munity reputation? A. What do you mean, in Washington or where? 

Q. Yes, Washington or Virginia or up there in Far Rockaway. 
A. I didn't know his associates. : 

Q. You didn't know his associates in Far Rockaway? A. No. 
When -- no, I don't know any of his associates; never did. | 

Q. Well, now, how far is Amityville from Far Rockaway, where 
you live? A. Well, that's a long ways, very long ways. 


Q. Amityville, New York, is a long ways from Far Rockaway? 
A. Yes. 
Q. About twelve miles? A. I think it's over that, way over twelve 
miles. ! 

Q. Now, Mrs. Adams, I believe you testified that something hap- 
pened to your brother when he was eight years old, he had ‘an automobile 


-- he was in an automobile accident, is that right? A. Yes, he was. 

Q. And he reamined in the hospital for three weeks, approximately 
three weeks? A. Yes. | 

Q. And then something else happened to him when he was ten years 
old. Is that the time he fell off the mule? No, it wasn't a mule. What 
kind of injury was that? A. He was playing -- we was playing, like chil- 
dren, and he hit his head -- he hit hisself in the head with an axe. 

Q. He hit himself in the head with an axe? A. Yes. 

Q. Intentionally? A. No, it wasn't intentionally. : 

Q. And whereabouts in the head did he strike himself? A. Well, 
I was very small, but I know it was in his head. 
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Q. How old were you at that time? A. Well, I -- 

Q. I don't like to ask a lady her age, but I will have to do it now. 
How old were you at that time? A. About ten yearg old. 

Q. And he was about ten, is that right? A. No, he was eight. 

Q. You are older than he? A. Yes. 

Q. Now, how did he come to strike himself with this axe? Demon- 
strate to us, please. A. Well, we was playing with -- it seemed like he 

was making something. You know how children play. And this was 
a very high house, and up under the house we used to play when we was 
small, and he was making -- driving something in, like a stake, and when 
the axe came back it came in his head. 

Q. And what did you do, put some hot water bag or something on 
his head? A. Well, my mother took him to the doctor. 

Q. And was it necessary to keep him in the hospital? A. No, it 
wasn't necessary. 

Q. Now, I think a question was asked you if during your childhood 
your parents were living, and I think you indicated, did you not, your 
parents died when you were young, is that right? A. Yes. 

Q. And I think you said he cried when his mother died, didn't he? 
A. Yes; he was very close to my mother when she died. 

Q. And he cried when she died? A. He cried and he strayed away 
and he felt lonely. 

Q. How could you tell how he felt, Mrs. Adams? A. Well, I know 
he did because he act different. He always feel strange, he always say -- 

Q. Just a moment, Mrs. Adams. Can you tell how a person feels? 

A. Well, I can tell -- yes,I know. 

Q. All right. Now, you say he felt strange, you knew he was feel- 


ing strange. Did you cry when your mother died? A. Yes. 

Q. All the other children cried, too, didn't they? A. Yes, but he 
felt close to my mother. 

Q. He felt closer than you did? A. Yes. 

Q. Was he the baby? A. Yes. 
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Q. Any other brothers and sisters? A. Well, it's two sisters 
beside myself. | 

Q. Where are they? A. One is outside. 

Q. Where is the other one? A. She's in Boston, Massachusetts. 

Q. What does she do in Boston? A. She married again. 

Q. I don't like to ask this question either, but have any of the mem- 
bers of your family, immediate family, been in a psychiatric institution? 
A. No. ! 

MRS. ROUNDTREE: Objection. 

THE COURT: I think that is a proper question. 

THE WITNESS: No one else in my family have. 

BY MR, BLACKWELL: 

Q. You say he used to do abnormal things in that he would fight? 
A. Yes. | 

Q. Would you say he was rough on women? A. Yes. 

Q. What do you mean he was rough on women? A. Well, I mean 
fighting and gets very angry very fast, by the least thing you ask. He al- 
ways seem nervous and highhk 

Q. He would get angry ae with a female than he would a male, 
is that what you are telling us? A. Well, it seem like he have no patience 
with anything. | 

Q. Would you say he was a bully? A. No, I don't think he was a 
bully. I think he couldn't help himself, 

Q. Did you ever suggest to him that he get some psychiatric treat- 
ment? A. Well, by being young -- 

THE COURT: Just answer the question. 

Read the question. 

(The last question was read by the Reporter). 

THE WITNESS: Well, I didn't know; I was young and didn't know. 

BY MR. BLACKWELL: 

Q. Very well. Now, when did you say you left Darlington, South 
Carolina? A. I left there about seventeen. 

Q. You were seventeen? A. Yes. 
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Q. Well, could you give us the year? A. I can't remember that 
far back. 


Q. Well, how old are you now, madam? I hate to ask a lady, but 


again I have to ask you your age now. A. Iam forty-four. 

Q. Forty-four? A. Yes. 

Q. And you left at seventeen? A. Yes. 

Q. Well, that means, then, that you left there, shall we say, twenty -- 

THE COURT: Well, over twenty years ago. 

BY MR, BLACKWELL: 

Q. You left there around twenty-seven years ago, then, didn't you? 
And had your brother left before you? A. Yes. 

Q. How long before you, madam? A. He left about two or three 
years before I did because I was living with my aunt there. 

164 Q. And he went to Richmond? A. Yes. 

Q. And where did you go? A. Well, I stayed with my aunt. 

Q. Where is that? A. In Darlington. She is deceased. 

Q. Well, did he come back to visit you quite often? A. Not while 
I was there. 

Q. So, then there came a time when you left and went to New York 
to live, is that right? A. Yes. 

Q. And would he come up there to visit you? A. He came up there 
a couple of times, but I didn't know it. 

Q. In other words, you never did see him in New York? A. No. I 
only heard when he write or something, say he was in New York. That's 
the only way I know. 

Q. Didn't even come to see you when he was in New York? A. No. 

Q. You were very close to him, weren't you? A. Yes, but as we 
grew older, you know how things -- people drift apart. 

Q. As a matter of fact, you really haven't seen much of your 

165 brother during his adult life, have you, Mrs. Adams? I mean your 
brother David Tucker? A. Well, I have seen him, but it's in between 
times. I would see them like four to five years, like that, like I say. 
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Q. Do you know where his wife is today? A. Yes. 

Q. Where? A. She's in Georgia. 

Q. And how long have they been separated, if you know? A. Well, 
I -- they must have separated since I left there. 

THE COURT: Are they divorced? 

THE WITNESS: No, they are not divorced. She ae took the chil- 
dren and left home, I guess. 

BY MR, BLACKWELL: 

Q. They have children? A. Yes. 

Q. How many? A. Two little girls. 

Q. And you say she just took the children and left home? A. Yes, 
and went home. 

Q. From Washington? A. Yes. 

Q. And when was the last time you saw her in Washington? 

A. In '56. 

Q. And that was the same time you saw your brother at the pre- 


cinct station, wasn't it? A. Yes. 

Q. And that was the same time he looked wild at the Bieous sta- 
tion, didn't he? A. Yes. 

Q. Did he look just about like he looks now, sitting at the table? 
A. No. 

Q. He looked worse? A. Yes, he look much wild, = upset, 
just look real wild. | 
Q. He doesn't look wild to you now? A. Not like he did then. 


Q. How would you describe him as looking now? A. Well, he 


looks more calm now, to me. 

Q. Cool, calm, and collected, and probably asleep? » Very well. 

He had trouble in school, I understand you to say? A. Yes. 

Q. How far did he go in school, do you know? A. It was between 
the sixth and the seventh. He went to school in Richmond. 

Q. Did he ever write you any letters telling you he was worried 
about his wife? A. He didn't write, but my sister and them were tell- 
ing me that he was very worried about his wife. | 


Q. Do you know whether he ever went to visit her since she took 
the children and left? A. He visit her once or twice, but I don't know 
what, you know, years it was, but I know he went down there. 

Q. You mean since '56? A. Now that I don't know. 

Q. Well, she left him in '56, It would have had to have been since 
‘56, would it not? A. Yes, it would. 

Q. So, it would have been in '57, '58 or '59, is that right? 

A. Well, I don't know. I know he went down there. I am trying to think. 
I can't think now. 

Q. Did you hear about his killing Mrs. Bernice Thomas? A. Well, 
I didn't hear about it until my sister called and told me. 

Q. And when did she call and tell you? A. Did I hear about my 
brother. 

Q. When did she call you, madam? A. Yes. 

Q. When did she call you? A. She called me -- she called me it 
was the night after it happened or the day after it happened; I don't know. 

Q. And that was the last time she called you about it? I withdraw 
that question. 

MR, BLACKWELL: I have no further questions. 

MRS. ROUNDTREE: Nothing further from the witness. 

THE COURT: You may step down. 

(Witness excused). 

* * a 
169 DR. DAVID J. OWENS 
called on behalf of the defendant, and having been duly sworn, was exam- 
ined and testified as follows: 
DIRECT EXAMINATION 
BY MRS, ROUNDTREE: 


Q. Will you state your name, sir? A. David J. Owens. 


Q. And what is your profession, Doctor? A. I am a physician, 
specializing in psychiatry, on the staff of St. Elizabeths Hospital. 
Q. And for how long a time have you been -- 


THE COURT: I presume the Government will certainly concede 
the Doctor's qualifications. 

MR. BLACKWELL: I will state Dr. Owens is eminently qualified 
to testify. However, I don't have any objection to the jury: imowing some- 
thing of his qualifications. 

MRS. ROUNDTREE: I will not take up the Court's time, 

BY MRS. ROUNDTREE: 

Q. Dr. Owens, in the course of your duties at St. Elizabeths Hos- 
pital have you become acquainted with a patient David J. Tucker? A. Yes. 

Q. When did you first meet this patient? A. Mr. Tucker was ad- 
mitted to St. Elizabeths Hospital on October 9th, 1959, and shortly after 
that I saw him, within a matter of a few weeks; and I examined him at 


two medical staff conferences, one on December 31st, 1959, the other on 
February 12th, 1960. Since that time I have seen him on several occa- 


sions for an examination. 

THE COURT: He was committed to St. Elizabeths Hospital for 
examination, was he not, not as a patient for treatment? : 

THE WITNESS: That is correct, for a thirty-day period of obser- 
vation to determine his mental condition. 

THE COURT: And that period was extended? 

THE WITNESS: A request for a thirty-day extension was request- 
ed and granted, and then he remained after that. ) 

BY MRS. ROUNDTREE: 

Q. When he remained after that was he there for examination or 
for treatment, or for both? A. He was there after that for treatment. 

Q. Now, Dr. Owens, when this man began his examination at the 
hospital did you make or did your staff cause to be made, at your direc- 
tion, certain tests and examinations? A. Yes. 

Q. Will you describe for us the tests that this man was given? 
A. Mr. Tucker had a complete psychiatric examination, which included 
the clinical examination by the psychiatrist on the staff of the hospital, 
on the staff of the maximum security building, which was probably seven 
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or eight psychiatrists. In addition, he had a physical examination; he had 
laboratory studies, including serology, urinalysis, chest X-ray, and uro- 
logical examination. He hada complete psychological battery of tests. 
He had an electroencephalogram or brain wave test and he had skull x- 
rays. 

In addition, there were other examinations, such as observation by 
ward personnel and reports made to the examining physician. 

This was included in our entire case study of this individual. 

Q. Now, as a part of this case study did you gather material from 
Richmond, Virginia, from the authorities there? A. Yes, I believe we 
did. 

Q. Did you get any material from the reformatory down there 
relative to his examinations down there? A. Yes, I believe they were 
in the record. 

Q. Can you tell us, Doctor, if the examinations revealed that this 
man had ever sustained a head injury? A. Yes, it did. There was also 
information from relatives obtained, and this substantiated the fact that 
he had sustained a head injury in childhood. 

Q. Now, could you tell us if there is any evidence of a scar in his 
head? A. I did not complete the physical exam. However, the skull x- 
rays, had there been a skull fracture, in all likelihood our skull x-rays 


would have shown up some residual of a fractured skull from childhood. 


Our examinations by x-ray were negative. 
THE COURT: What do you mean by the word negative? Laymen 
use the word negative entirely different from doctors. 
THE WITNESS: Shows that there was no evidence of skull fracture. 
MRS. ROUNDTREE: If the Court will indulge me just a moment. 
(Brief pause). 
BY MRS. ROUNDTREE: 
Q. Can you tell us if there were any deep scars in the head? 
A. I did not do the physical exam and I don't recall of any entry 
in the record of a severe scar on the scalp. 
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Q. Doctor, would you give us the benefit of the information you re- 
ceived from the reformatory in Richmond? 

THE COURT: Information concerning what? 

MRS. ROUNDTREE: Concerning a psychiatric examination which 
was reported to this doctor. 

THE WITNESS: May I review the records, please? — 

MRS. ROUNDTREE: Certainly. | 

THE COURT: Assuming that you took that into consideration. 

THE WITNESS: Yes, Your Honor, we took all the information that 
was available to us into consideration. 

THE COURT: Very well. 

(Brief pause). 

THE WITNESS: Do you want me to read the report? 

MRS. ROUNDTREE: Would you kindly do so? 

THE COURT: I suggest, instead of reading it, if you could briefly 
summarize it it would be more helpful. | 

THE WITNESS: Yes, Your Honor. | 

There is a report dated October 27th, 1959, by Dr. dl M. C. Vanetta, 
stating that the neuropsychiatric or the psychiatric evaluation of this pa- 
tient showed moderately retarded intelligence; that is, that his I.Q. was 

somewhat retarded, moderately retarded. He showed some feel- 
ings of persecution or that others were against him, and rejection, that 
he was rejected by others, and had aggressive tendencies which were 
marked. In addition, he came from a family background of a broken home 
and had been committed to a reform school at age of fourteen. 

BY MRS. ROUNDTREE: 

Q. Thank you, Doctor. Now, Doctor, you have what’ is called, I 
believe, a form entitled Admission Information. Do you have that form? 
A. The admission note? | 

Q. Information sheet. A. Admission summary record? 

Q. I believe that is the one. Now, Doctor, does that sheet indicate 


| 
anything with respect to head scars? A. No, this does not. 
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MRS. ROUNDTREE: May I show the witness this sheet? 

THE COURT: Let the record indicate what you are showing. Ask 
the question in such a way. 

MRS. ROUNDTREE: Yes, Your Honor. Admission Information 
sheet from the -- 

THE COURT: Well, ask your question to the witness. 

BY MRS. ROUNDTREE: 

Q. Do you have what is called an Admission Information sheet? 

THE COURT: He said he did not. Do you want to show him some 
part of it? 

MRS. ROUNDTREE: Yes. 

THE COURT: The way to frame that question is, Will you look at 
such and such a place on such and such a sheet and see if this doesn't 
refresh your recollection or change your testimony. 

MRS. ROUNDTREE: Yes, Your Honor. 

BY MRS. ROUNDTREE: 

Q. Doctor, will you look at that document and tell us what it is? 

(The document was handed to the witness). 

THE COURT: That is the admission sheet, is it not? 

MRS. ROUNDTREE: Yes, Your Honor. 

THE COURT: Very well. Then ask the question without any pre- 
liminaries. 

BY MRS. ROUNDTREE: 

Q. Does that sheet show that scars were found to be present in the 
head of this defendant? 

THE COURT: No, I am going to exclude that. The document speaks 
for itself. Do not ask him what the document shows. You can ask him if 
he would look at that document and see if that would lead him to change 
his testimony or to refresh his recollection. 

MRS. ROUNDTREE: Yes, Your Honor. Thank you. 

BY MRS. ROUNDTREE: 
Q. Does that information sheet refresh your recollection with re- 


spect to the presence or absence of scars? A. Yes. 


95 


Q. Would you tell us what scars, if any, were found in the head of 
David Tucker? A. Yes; a scar was found in the middle of the head, ap- 
proximately three inches long; a scar approximately one-and-a-half 
inches long was found on the side of the head, above the right ear. 

Q. Thank you, Doctor. Doctor, in your treatment and from the 


records are you able to tell us if the treatment and sojourn of this pa- 


tient at the hospital included periods of seclusion? 

THE COURT: Why don't you get to the point that you want to bring 
out from this witness, instead of beating about the bush?; 

MRS. ROUNDTREE: Yes, Your Honor. 

BY MRS, ROUNDTREE: 

Q. Did you form any opinion with respect to whether or not this 
defendant suffered from a mental illness at the time you examined him? 

A. Yes. 

Q. Would you tell us the symptoms of that illness? 

THE COURT: You mean you formed an opinion? 

THE WITNESS: Yes, Your Honor. 

THE COURT: You have not asked him for the opinion. 

MRS. ROUNDTREE: I'm sorry, Your Honor. : 

MR. BLACKWELL: Pardon me. I'd like to find out as to what date. 

THE COURT: Just a moment. Let Mrs. Roundtree finish her ques- 


BY MRS. ROUNDTREE: 

Q. Would you tell us what your opinion is with respect to the time 
of your examination? 

THE COURT: Now I will hear you. 

MR. BLACKWELL: If Your Honor please, I think the crucial ques- 
tion here is whether or not the man was mentally ill at the time of this 
crime, August 17, 1957. | 

THE COURT: The Court quite agrees with you that the issue in 
this case is whether the defendant was suffering from --' well, was men- 


tally responsible for his acts on August 17th, 1957, but in examining a 
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psychiatric witness counsel is not limited to that date but may bring out 


any information that might have a bearing on the ultimate issue. 

For that reason, and only for that reason, I will overrule your ob- 

jection, although I agree with you that the ultimate issue is the de- 
fendant's mental condition at the date of the alleged offense, August 17, 
1957. 

Have you got the question, Doctor? 

THE WITNESS: No. 

THE COURT: Will you read the question? 

(The Reporter read the question as follows: 

"Would you tell us what your opinion is with respect to the 

time of your examination? "’) 

THE COURT: That was in December, 1959, and January, 1960, 
is that correct? 

THE WITNESS: Yes, Your Honor. 

THE COURT: Very well, you may answer the question. 

THE WITNESS: In my opinion, Mr. Tucker was suffering from 
what is known as a transient situational personality disturbance. 

THE COURT: Is that a form of insanity? 

THE WITNESS: No, Your Honor, not insanity, using it in the sense 
of a psychosis. 

THE COURT: It is not psychosis? 

THE WITNESS: No, Your Honor. 

THE COURT: While I have heard a good deal of psychiatric testi- 
mony, this is a new term for me. Would you mind repeating it, please? 

THE WITNESS: Yes. The Classification is a transient situational 
personality disturbance. 

Now, by this I mean the individual's personality is disturbed or 
disordered due to a situational reaction or due to the situation that he 
is presently in, and it is considered transient or temporary. Once the 
stress or the situation that he is in or the psychological stress of the 
situation that he is in is removed, then the disturbance of the personality 
immediately clears up or recovers. 
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BY MRS. ROUNDTREE: 
Q. Now, Doctor, let me ask you this. Could such Fi illness -- or 


is this a mental illness? 

MR. BLACKWELL: I think he so stated it is not a inental illness. 

THE COURT: Will you read the question? | 

(The last question was read by the Reporter). 

MR. BLACKWELL: I submit -- 

THE COURT: The question is, is this a mental iliness? 

MRS. ROUNDTREE: Yes, Your Honor. 

MR, BLACKWELL: He has already answered it. 

THE COURT: Well, is this a mental illness? 

THE WITNESS: I don't believe in this case that it would be severe 
enough to be considered a mental illness. | 

THE COURT: Very well. 

BY MRS. ROUNDTREE: 

Q. Could this condition develop suddenly, or would it develop over 
a period of time? A. Usually the condition would result depending on 
the situation that the individual was in. If the situation that he became 
involved in progressed gradually or suddenly, then the situational reac- 
tion or the disturbance of the personality would likewise be gradual or 
sudden, depending on how the situation developed. | 

Q. Could such behavior develop in a child upon the sudden loss 
of his mother? A. It could. It's possible that it may if the situation -- 
if it were of enough psychological stress to the child or enough emotional 
disturbance to him, then this type of reaction could develop. 

THE COURT: Then how long would it last? | 

THE WITNESS: A brief transitory period usually. 

BY MRS. ROUNDTREE: 

Q. Now, could rejection by a person in whom the patient might be 
interested, deeply interested, a man-woman situation, could that create 
and develop this transient behavior? A. It could. | 

Q. If such behavior developed or such a condition developed ina 
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person, could this, the presence of this transient anxiety, cause this per- 
son to resort to violence against the person who had rejected him? 

THE COURT: That is a speculative question. We are dealing with 
one particular case and not with what is possible in some other cases. 

MRS. ROUNDTREE: If it please the Court, I asked this from the 
facts which have -- 

THE COURT: I think you better reframe your question and direct 
the questions to the case that we are trying and not whether it could have 
happened in some other person. 

MRS. ROUNDTREE: Yes, Your Honor. 

THE COURT: And the question is not what could have happened, 
but what in the Doctor's opinion did happen. 

MRS. ROUNDTREE: Yes, Your Honor. 

BY MRS. ROUNDTREE: 

Q. Assuming, if it please the Court and Mr. Witness, that David 
Tucker on or about August 17th, 1957, was rejected by a woman in whom 
he had a deep interest, could this condition you have described, this anxi- 
ety, develop? <A. It could have, yes; it's possible that it could have. 

THE COURT: Well, the question has been answered. I told you be- 


fore the question is not what could have happened, but what in the Doctor's 


opinion did happen. 

Of course, those matters are matters of opinion and they cannot be 

answered with mathematical certainty, but nevertheless, they must 
be matters of opinion relating to what actually happened and not what could 
have happened. 

I suggest you frame your questions that way. 

MRS. ROUNDTREE: Yes, Your Honor. 

BY MRS. ROUNDTREE: 

Q. In the matter of David Tucker, he had been rejected by a woman 
in whom he had great interest, Doctor. There came a time, after having 
a relationship -- 

THE COURT: Are you testifying? 
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MRS. ROUNDTREE: No, Your Honor, I was framing a-- 
THE COURT: Well, put it as a hypothetical question. You have a 
right to do that. 
BY MRS. ROUNDTREE: 
Q. Assuming, if you will, that he had been interested in this woman 


for some time and that he was, the evidence showed, he was deeply inter- 
ested in her; and that suddenly this woman, after a trip out of town, came 
back and assume, if you will, that this woman said to David Tucker, "I'm 
no longer interested in you because you're too old," and thereafter, Doctor, 
he brutally assaulted this woman on the public street, in broad daylight; 
and also, Doctor, a few days later or a short time later he attempted to 
shoot this woman and did brutally assault her and shot and killed a woman 

companion of this particular person; is this or does this show on the 
part of David Tucker the presence of the condition you have described that 
you found him to have in December 1959, when you examined him? 

MR. BLACKWELL: I object, if Your Honor please. The acts, with 
all due respect to Mrs. Roundtree, are not accurate. She has indicated 
that it was a short time after this person had informed him, that is, the 
woman he is interested in had informed him that she was no longer in- 
terested in him. She informed him, according to the evidence, that she 


was no longer interested in him some time during sag of 1956, 


Your Honor. So, it was more than a short time. 
THE COURT: Do you want to make a correction in your hypothesis? 
MRS. ROUNDTREE: I would like to make a correction. 
BY MRS. ROUNDTREE: 

Q. Assuming that the period was some several a after she 
had told him this. A. I don't -- in my opinion I don't believe this would 
be a transient situational personality disturbance, the ype! that would oc- 
cur after some such act as this. 

Q. Now, Doctor, let me ask you this. Would your oe be the 
same if during this period, this interim period, David Tucker continued 
to try to see this woman, continued to try to have contact with her, con- 

tinued to beg her not to leave him? A. Yes, I would say -- 
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MR. BLACKWELL: If Your Honor please -- 

THE COURT: Read the question, please. 

(The last question was read by the Reporter). 

THE COURT: I think that is a permissible question. 

MR. BLACKWELL: The only thing is, Your Honor, about this con- 
tinued to beg her not to leave him; there is no facts in evidence to sus- 
tain that. 

THE COURT: This is a hypothetical question. 

MR. BLACKWELL: Very well, Your Honor. 

THE COURT: The Doctor started to answer. Your answer would 
be the same? 

THE WITNESS: Yes, I don't see where this, in itself, would change 
my view about the transient situational reaction. 

BY MRS. ROUNDTREE: 

Q. Did you find the defendant, David Tucker, to be suffering from 
any other mental or emotional disturbance during your examination? 

A. I found there was marked anxiety or tension or, in laymen's terms, 
nervousness, to an extreme degree in this individual, during -- almost 
during his entire hospitalization. 

THE COURT: Did that amount to a mental disease or not? 

THE WITNESS: In my opinion it did not, Your Honor. 

BY MRS. ROUNDTREE: 


Q. Then I take it, Doctor, that you are saying you found no mental 
disease in him? A. Well, I certainly think that he had symptoms, cer- 
tain symptoms of a mental illness, but they were not severe enough to 


class it as a severe mental illness in the sense of my interpretation of it. 

Q. Did you join in the report that was sent to the Court which char- 
acterized his -- 

THE COURT: I do not think you have a right to read a report that 
is not in evidence. The report is not in evidence and I do not think it is 
admissible in evidence. 

Every witness has to testify for himself and be subject to cross- 


examination, 
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MRS. ROUNDTREE: Yes, Your Honor. 
(Brief pause). 
BY MRS. ROUNDTREE: 
Q. Doctor, during the course of your treatment of David Tucker 
were there ever symptoms of a mental illness other than those you have 
indicated tous? A. Yes. 


Q. Now, Doctor, let me ask you this. How long was it that you 


worked with this man, examined him, treated him, before you ar- 
rived at the conclusions you have testified to? : 

THE COURT: I do not think you have a right -- that is like cross- 
examining your own witness. How long it took him to arrive at his con- 
clusion, I think that might be subject matter for cross-examination. 

You asked him what his conclusion was, that is proper direct ex- 
amination, and he answered you. | 

MRS. ROUNDTREE: I think I have no further ieedions: 

CROSS EXAMINATION | 
BY MR. BLACKWELL: : 

Q. Doctor, I believe you testified that you diagnosed the defend- 
ant's case as one of transient situational personality disturbance when 
you examined him back in the latter part of '59 and early "60. 

I would like to ask you, Doctor, if you formed an opinion as to 
whether or not the defendant was suffering with this transient situation- 
al personality disturbance on August 17th, 1957? A, I did form an opinion. 

Q. And what is that opinion and on what is it based, Doctor? 

THE COURT: Let's ask one question at a time. What is the opinion? 

THE WITNESS: That he was not. 

BY MR. BLACKWELL: 

Q. And on what is that based, Doctor? A. The results of the ex- 
aminations that I conducted at St. Elizabeths, as well as other informa- 
tion that I had from others, examinations and eee at St. 
Elizabeths Hospital. : 

Q. Doctor, at the present time you are head of the maximum se- 
| 


curity section over there, are you not? 
| 
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THE COURT: Iam sorry, I did not catch your question. 
BY MR. BLACKWELL: 
Q. Doctor, at the present time you are head of the maximum se- 
curity section at St. Elizabeths Hospital, are you not, the chief of that 
section, are you not? A. Yes. 


Q. And, Doctor, do you ever come in contact with people malinger- 


ing? A. Yes. 

Q@. Did you form an opinion as to whether or not the defendant in 
this case, David J. Tucker, was malingering while he was over there at 
St. Elizabeths Hospital? A. I did form an opinion. 

Q. What is that opinion, sir? A. That certain elements or most 
of the elements in this particular case, the symptoms that he displayed 

or attempted to display, were malingering, 

THE COURT: Malingering, that is a medical term for faking, isn't 
it? 

THE WITNESS: Yes, Your Honor. 

MR, BLACKWELL: Thanks, Your Honor. 

BY MR. BLACKWELL: 

Q, And on what is that opinion based, Doctor? A. Well, the ex- 
aminations that I conducted during the patient's early hospitalization, he 
appeared very confused, disorganized, disoriented, in general had diffi- 
culty answering the very simplest questions asked, which it was obvious 
that he could do better to the physician -- in my opinion he could do bet- 
ter had he attempted, even though he may have been suffering from mental 
illness. 

In addition, ward observation, when the patient was not aware that 
he was being observed by physicians or attendants, he was observed par- 
ticipating in activities available, playing cards, watching television, read- 
ing, and showed none of the confusion or the disorganization that was 
noted when the physicians were present. 

Q. Well, Doctor, you had information that this man had been a 
fugitive from justice from some time in August, 1957, up until June 4th, 

1959, did you not? A. Yes. 
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Q. And did you also have information that he did not get in trouble 
during that time? A. According to the records we had submitted to us, 
he did not. 

Q. Did that have any effect on your arriving at the opinion which 


you did concerning his malingering? A. Yes. 

MR, BLACKWELL: Thank you, Doctor. I have no farther questions. 

THE COURT: I would like to ask one question. 

As has been stated by Mr. Blackwell, there is evidence in this case, 
and your records so shows, apparently, that this man had been a fugitive 
from justice, apparently evading arrest for two years and traveling from 
place to place part of that time. Would that type of activity and that type 
of anxiety -- Iam using the word anxiety in the popular sense -- that type 
of worry, might it cause a personality disturbance or a mental disease 
that previously did not exist? In other words, the two years of worry, ac- 
companying attempts to evade the police. | 

THE WITNESS: I don't believe it would have caused a mental illness. 
It's possible that it may have in some way assisted in bringing it on more 

rapidly. However, in my opinion, had a mental illness developed, he 
would not have been able to evade this length of time. __ 

THE COURT: In other words, the fact that he was evading arrest all 
this time is an indication that he was not mentally ill, is that correct? 

THE WITNESS: This is in my opinion, Your Honor. 

THE COURT: Yes. Thank you, Doctor. | 

MR. BLACKWELL: I have one further question. 

BY MR. BLACKWELL: 

Q. Doctor, there is such a term as jail psychosis. I don't believe 
it's a real psychiatric term, but you have heard of that term, jail psy- 
chosis, used, have you not? A. Yes. 

Q. Would you explain to His Honor just what jail pgucheeis is, 
please? A. Well, this is a condition that usually develops in an individual 
as a result of being confined or under the psychological stress of being in 
jail, and he becomes psychotic due to the overwhelming emotional trauma 
of being confined in jail. 
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Q. But as I understood you to say you didn't find that this man was 
psychotic at any time during your examination, did you? A. That is cor- 
rect, 

MR, BLACKWELL: Thank you very much, Doctor. 

REDIRECT EXAMINATION 
BY MRS. ROUNDTREE: 

Q. Doctor, did you put him under medication? A. Yes. 

Q. Do your records reveal the kind of medication and the amount 
of that medication? A. I don't have the medicine chart with me. I think 
that they would probably be in the records that you have, dosages and 
amounts. 

THE COURT: What is the purpose of medication in a case of this 
type? 

THE WITNESS: Yes, he was placed on some of the milder tran- 
quilizing medications in order to decrease some of the anxiety that was 
present, because in my opinion Mr. Tucker did have anxiety or he had a 
transient personality disorder mainly because of the difficulties that he 
was presently in. 

BY MRS. ROUNDTREE: 


Q. Considering, Doctor, the background which you had of him, the 
difficulties he had been in throughout his life, might this not have been a 
condition that he suffered from over the years? A. It's possible. 

MRS. ROUNDTREE: Thank you, Doctor. 

MR. BLACKWELL: Just one question and I won't keep the Doctor 
any longer. 


RECROSS EXAMINATION 
BY MR. BLACKWELL: 
Q. Now -- 
THE COURT: May I interrupt you? 
MR, BLACKWELL: Yes, Your Honor. 
THE COURT: You said it's possible. Do you have an opinion wheth- 
er it was or not? 
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THE WITNESS: Yes, I do, Your Honor. 

THE COURT: And what is your opinion? : 

THE WITNESS: I don't think --in my opinion it was not, because 
I don't believe that someone with this type of disturbance would be able 
to function adequately in the community or even maintain a marginal ad- 
justment in the community. | 

THE COURT: Thank you. 

BY MR. BLACKWELL: 

Q. Just one further question, Doctor. Now, did this defendant know 
at the time, or indicate to you at the time of his confinement to St. Eliza- 
beths Hospital that he was under a four-count indictment, one count of 

which was for first degree murder? Did he indicate he knew he 
was under indictment? A. Yes. | 

MR. BLACKWELL: Thank you very much, No further questions. 

THE COURT: The Doctor may be excused. 

MR, BLACKWELL: If Your Honor please, we are asking that the 
Doctor be permanently excused as far as this case is concerned because 
of his commitment in another court in another jurisdiction, Your Honor. 

THE COURT: The Doctor may be excused. | 

(Witness excused). 

THE COURT: Ata bench conference before we recessed for lunch, 
you indicated that you, Mr, Blackwell, were going to call Dr. Cushard as 
a rebuttal witness and that he was coming down from Jessups, Maryland. 

I suggest, unless there is any objection on the part of Mrs. Round- 
tree, that in order not to require Dr. Cushard to possibly make another 
trip on Monday you could call him out of order, if you would like to do 
that. 


MR. BLACKWELL: I believe Mrs. Roundtree would be glad to 
agree to that. | 

MRS. ROUNDTREE: Yes, Your Honor. 

MR. BLACKWELL: She has indicated to me she would. And he is 
available, Your Honor, so we at this time call Dr. William Cushard. 
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THE COURT: That is, if you wish to do so, I am only suggesting 
that as a matter of convenience to the institution in which Dr. Cushard 
is a medical officer. 

MR. BLACKWELL: Your suggestion is well taken, Your Honor. 

Thereupon, 

DR. WILLIAM G. CUSHARD 
called on behalf of the Government, and having been duly sworn, was ex- 
amined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. State your full name, please, Doctor. A. William G. Cushard, 
C-u-s-h-a-r-d. 

Q. What is your profession? A. Physician, doctor of medicine, 
specializing in psychiatry. 

Q. Where are you presently employed? A. At the Clifton T. 
Perkins State Hospital, Jessups, Maryland. 

Q. In what capacity? A. Superintendent. 

Q. Now, directing your attention -- 

THE COURT: Is that connected with the House of Corrections in 
Jessups? 

THE WITNESS: No, sir; it's the Maryland State Hospital which 
takes care of the maximum security patients for the Maryland system. 

THE COURT: I see. 

BY MR. BLACKWELL: 
Q. Doctor, how long have you been a psychiatrist? A. Since 1929. 
Q. And were you ever on the staff of St. Elizabeths Hospital? 
A, Iwas. 
MRS. ROUNDTREE: I concede -- 
BY MR. BLACKWELL: 
Q. For what years, please? A. From 1929 until August, 1961. 
Q. In what capacity? A. Well, in various capacities during those 


years. When I retired from the hospital in August I was Clinical Director. 
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MR. BLACKWELL: If Your Honor please, Mrs. Roundtree I think 
is graciously conceding Dr. Cushard'squalifications as an ever in the 
field of psychiatry. 

MRS. ROUNDTREE: Certainly. 

THE COURT: Thank you. That will save time and gave the Doctor 

the embarrassment of giving his autobiography. 

MR. BLACKWELL: We would like to hear it, Your BONER, but -- 
very well. 

BY MR. BLACKWELL: 
Q. Dr. Cushard, did there come a time when you were at St. Eliza- 


beths Hospital that you had occasion to examine and participate in the ex- 
amination and conference, staff conference, of one David J. Tucker, the 
defendant in this case? A. Yes. 

Q. And how many times did you see the defendant, Doctor? A: 
personally examined him at two medical staff conferences, 

Q. And what was the purpose of your examination? A. The pur- 
pose of the examination was to determine his mental condition and to at- 
tempt, if possible, to determine what his mental condition was at the time 
of the alleged crimes. | 


Q. Well, now, as a result of your examination what was -- 
THE COURT: Pardon me. Did you fix the dates of those two staff 
conferences at which Dr. Cushard examined the defendant? 
MR. BLACKWELL: No, I did not. Thank you. | 
BY MR. BLACKWELL: 


Q. Do you recall those dates, or do you need the records? A. I 

would like to have the records. It's been a long time, Mr. Blackwell. 

THE COURT: You have a right to have the record to refresh your 
recollection, Doctor. 

(The documents were handed to the witness by Mr. Blackwell. ) 

THE WITNESS: The first medical staff conference which I attended 
and at which I presided was December 31, 1959, The second one was 


February 12, 1960. | 
| 


108 


BY MR. BLACKWELL: 

Q. Now, at the first medical conference did you form an opinion as 
to this defendant's mental condition at that time? A. Not a definite opin- 
ion. At that time the diagnosis was deferred because we didn't feel that 
we were able and I personally either didn't feel that I was able to arrive 
at a firm opinion at that time. 

Q. And then there came a time when you had a second conference 
on what date? A. February 12, 1960. That was about a month and a half 
later. 

Q. And then what did you conclude at that time, Doctor? A. At 
that time I had a good deal of suspicion that there was considerable amount 
of malingering involved in this case, but at the same time I could not rule 

out the presence of mental illness at that time. The patient was -- 
actually appeared to be so sick at both of the conferences that the suspicion 
of malingering did arise in my mind and in the minds of the others who 
were present, because one of the most usual symptoms of malingering is 
an exaggeration. In other words, a person who is malingering will usually 
act sicker than a person who is mentally sick. 

And he appeared to be so terrifically sick. This is one reason we 
couldn't even make a diagnosis at the first conference, because we prac- 
tically couldn't get any relevant information from him at all. But at the 
second conference we did get enough for us and for myself to arrive at 
what we believed was the correct diagnosis. 

Q. And what was that diagnosis, Doctor? A. Well, we felt that 
there was sufficient, and I felt that there was, to indicate that this man 
was sick, not in the sense of being psychotic. We felt that he was suffer- 
ing from what is known as a transient situational reaction. 

Now, this is the kind of a reaction which characteristically occurs 
under some terrific stress, almost of a catastrophic nature, in a person 
who has not previously indicated or shown evidence of mental illness. 


Now, this may be something severe, earthquake or tornado or emotional 


stress, but some terrific stress of catastrophic proportions. 
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And, of course, a thing like this, the situation in which this man 


found himself, the nature of the act with which he was charged, its serious- 
ness, constitutes a very severe emotional stress. | 

THE COURT: You mean that this mental condition arose after the 
alleged crime? | 

THE WITNESS: I had a very strong feeling that this was what had 
occurred, Your Honor. I can't come out absolutely and categorically and 
say that this was the case, of course, because it was about two years after 
the alleged crime before I had the opportunity to examine him and I hesi- 
tate to try to go back two years before I have seen a man, But this was 
my belief insofar as I could arrive at the opinion, yes, sir. 

BY MR, BLACKWELL: | 

Q. So, then, Doctor, you have indicated that you are not in a posi- 
tion to go back two years and form an opinion as to whether or not this 
man was mentally ill on August 17th, 1957? A. I don't feel that I can give 
a definitive firm opinion regarding it, although as I have already said, I 
did believe rather strongly that the condition probably arose after this 
time; the illness, that is. 

Q. Doctor, would the fact that this man had been in’ ‘trouble with 

the law prior to 1957 -- and, of course, you have that record -- 
and had managed to evade the Federal Bureau of Investigation agents who 
were on the lookout for him, and not get in any trouble during that time, 
have any effect on your suspicion that he was not suffering with this men- 
tal illness? A. Yes, I considered that quite a bit, and in reviewing the 
case today I noticed that I made such a notation in my examination at the 
conference, that in the condition in which I saw him when I first examined 
him in December 1959, it seems to me it would have been absolutely im- 
possible to evade the law for twenty-four hours. ) 

MR. BLACKWELL: Thank you very much, Doctor. ‘No further 
questions. 
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CROSS EXAMINATION 
BY MRS. ROUNDTREE: 

Q. Doctor, you indicated that your conclusions were at least to 
some extent based upon the fact that the man had no prior mental illness, 
is that correct? A. It's true that this entered into it. Of course, one 
has to consider everything that he learns about the patient, and this is 
one of the things that was considered. However, the fact that a person 
has not had a mental illness naturally doesn't mean he can't develop one. 

I believe I mentioned that in describing what this condition means. 
It's usually described as the type of condition which may occur under ter- 
rific emotional stress in a person who has not had previous evidence of 
mental illness, rather than applying it to him personally. 

Q. Were you aware of the report from the psychiatrist in Rich- 
mond, Virginia, who examined him when he was fourteen years of age? 

MR. BLACKWELL: If Your Honor please, I am afraid we don't 
know of that report from a psychiatrist in Richmond, Virginia. I haven't 
heard of this report from the psychiatrist in Richmond, Virginia. 

THE COURT: It is not in evidence. 

MRS. ROUNDTREE: It was read by the prior doctor. 

THE COURT: You have not offered it in evidence, Mrs. Roundtree. 

Read the question. 


(The last question was read by the Reporter). 
THE COURT: I think the Doctor may answer that question if that 
report is something that he took into consideration in making his diag- 


nosis or reaching his conclusion because a physician making his diag- 
nosis may take hearsay information into consideration or what would 
amount to hearsay. 

MR. BLACKWELL: There is no objection to that, Your Honor, 

but I want to show that we do have such a report from a psychia- 
trist concerning his mental condition. 

THE COURT: Is the report available here? 

MRS. ROUNDTREE: Yes, he has it right there. 
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THE WITNESS: I hadn't recalled this at the moment, but I find a 
report from the Commonwealth of Virginia; is that the report to which 
you refer? 

BY MRS. ROUNDTREE: 

Q. That is correct. A. Signed by Dr. James C. Vanetta. 

Yes, that report was available at the staff conference when the en- 
tire case was presented because it was received in October, 1959. 

Q. Does that report indicate that at that time he was suffering from 
a mental disorder? 

THE COURT: No, I will exclude that. The man who made that re- 
port is not here for cross-examination. 

MRS. ROUNDTREE: He is not. 

THE COURT: You have a right to ask the Doctor whether that re- 
port influenced his conclusion, and questions along that line, and whether 
he took it into consideration. But it is not in evidence and, therefore, it 
is not independent proof of any fact. 

MRS. ROUNDTREE: Yes, Your Honor. 

THE WITNESS: I might say, Your Honor, his signature is on the 
report. : 

THE COURT: Yes, but he is not here subject to CrOns: examination. 

THE WITNESS: Yes. 

BY MRS. ROUNDTREE: 

Q. Now let me ask you this. Did you find out in your investigation 
the family and personal history of this young man? A. I didn't take his 
family history personally, but this was done by a physician at the hospital 


and of course was presented when he was presented before the medical 


staff conference. 

THE COURT: It was taken into account by you? 

THE WITNESS: Yes, sir. 

THE COURT: And was the Virginia report taken into account by 
you? | 

THE WITNESS: Everything in the record was taken into account 
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at the presentation at the conference, that is correct, Your Honor. 
BY MRS. ROUNDTREE: 

Q. I believe you said you did not consider the condition that you 
found in him to be a disease, is that true? A. No, I believe that I said 
there was considerable suspicion of malingering, but at the second con- 

ference we did feel that he was sick at that time, that is, February 
12, 1960. 

Q. Is that sickness the condition you described a moment ago as 
severe anxiety reaction? A. He did show a considerable amount of anxi- 
ety at both conferences, which I felt was due to this stress; and unless 
the entire thing was malingering, he was quite sick, because as I said, 
he acted even sicker than the average psychotic patient, you see, at that 
time. 

Q. A person could malinger but at the same time, nevertheless, 
could be suffering from a mental condition? A. That actually was the 
way I evaluated his case at that time, that he was malingering but that 
also he showed this gross stress reaction due to the emotional stress in 
which he found himself. 


Both frequently do exist, or at least I can say not infrequently. 


Many people will malinger certain symptoms which they think will con- 


vince somebody else that they are sick, and at the same time actually 
have an illness and not know it themselves. 

THE COURT: We will suspend at this time for our usual mid- 
afternoon recess and give the jury a short respite. 

(Brief recess). 

THE COURT: Had you completed your cross-examination? 

MR, BLACKWELL: Yes, Dr. Cushard was under cross-examina- 

tion, Your Honor. Mrs. Roundtree was cross-examining. 

THE COURT: I say, had you completed your cross-examination? 

MR. BLACKWELL: No, I called Dr. Cushard. 

THE COURT: I should say have you completed your direct exam- 


ination. 
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MR. BLACKWELL: Yes, Your Honor. 
THE COURT: I wasn't sure whether you had or not. 
BY MRS. ROUNDTREE: 

Q. Doctor, can you give a valid opinion with respect to this man's 
mental condition August 17th, 1957? 

THE COURT: Well, first let's ask a preliminary question. Have 
you any opinion as to the mental condition of the defendant as of August 
17, 1957? | 

THE WITNESS: Not a firm opinion, Your Honor, no, sir. 

THE COURT: Well, have you any opinion? 

THE WITNESS: I have an opinion, but I am hesitant because I 
didn't examine the man until two years after the crime is alleged to have 
occurred, so I can't say it's really a firm Opinion. Ido have an opinion. 

THE COURT: If you wish, you may elicit the pinion. It is up to 
you, ! 

MRS. ROUNDTREE: I do not, since he does not feel that it is a firm 
opinion. 

BY MRS. ROUNDTREE: 

Q. Doctor, assuming, if you will, that David Tucker on the date 
August 17th, 1957, in the presence of other persons held the woman, 
Miss Broadway, on the floor, straddled her, held her hair in one hand, 
clicked the gun at her temple with the other hand, and did all of this; 
and though everyone else around him exhibited excitement at the scene, 
that he, nevertheless and nonetheless, was cool and looked normally; 
would you say that this was unusual and abnormal behavior? 


THE COURT: I am going to exclude the question because "unusual" 


does not mean anything. 
MRS. ROUNDTREE: Abnormal behavior. 
THE COURT: It depends on what you mean by abnormal, You may 
ask him if in his opinion that indicated any mental disease, if you wish. 
MRS. ROUNDTREE: Yes. 
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BY MRS. ROUNDTREE: 

Q. Would this indicate, from your experience, the presence of a 
mental disease or condition? A. On the basis of that question, I could 
neither say yes or no. I couldn't say that he was sick or wasn't sick. 

THE COURT: In other words, in and of itself it was no indication 
of mental disease, is that correct? 

THE WITNESS: Either way. 

THE COURT: It was no indication of mental disease, then? 

THE WITNESS: Not necessarily, no, sir. 

BY MRS. ROUNDTREE: 

Q. But might it be evidence of mental disease? 

MR. BLACKWELL: I object, if Your Honor please. 

THE COURT: We cannot decide cases on might-have-beens, you 


BY MRS, ROUNDTREE: 

Q. Now, Doctor, assuming that David Tucker had been involved 
with a young woman for some period of time on an intimate basis and 
that he was rejected by this woman rather abruptly, and that he there- 
after, nevertheless, continued to pursue her, and that for a period she 
became apparently reconciled and then broke off from him and continued 
the break; nevertheless, he continued to pursue her' might this not cre- 
ate the transitional reaction you have described as having been found in 
him when you examined him? A. It might. 

MRS. ROUNDTREE: Nothing further. 

THE COURT: Well, now, just a moment. Iam going to exclude 
that question. What a thing might have been is immaterial. 

MR. BLACKWELL: I submit it is. 

THE COURT: And incompetent. You may ask the witness wheth- 
er in his opinion it did. 

MRS. ROUNDTREE: I will so frame the question. 

BY MRS. ROUNDTREE: 
Q. In your opinion, knowing what you know about him now and his 


background, did it create the condition that you have described asa 


transitional? A, I can't answer that question, I don't know. 

Q. Now, Doctor, assuming that over the greater period of his life 
David Tucker had on occasions exhibited violent reactions towards situa- 
tions in which he had been rejected by women, that on a number of occa- 
sions he had been assaultive towards women and that he was assaultive 
towards this particular woman; is this not evidence or indication of the 
transitional ailment you have described? A. No. | 

MRS. ROUNDTREE: Thank you, Doctor. 

REDIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. Now, Doctor, in view of your status as a payekiqtcist and since 
you are unable to give a definite opinion, but you have indicated you could 
give some opinion, we would like -- I would like to ask you the opinion 
you have as to whether or not the defendant, David Tucker, was suffering 
with a mental illness on August 17th, 1957, A, I could not find anything 

in my examination or the other information which we had assembled 
which would indicate that he was, and certainly I don't think he could pos- 
sibly have been anywhere near as ill as he appeared to when I first saw 
him and functioned at all in the community. 

So, my opinion, which lies possibly somewhere between opinion and 
speculation, is that this illness, as it appeared to me, probably developed 
after the alleged criminal act. 

MR. BLACKWELL: Thank you very much, Doctor. : ‘No further 
questions. Unless Mrs. Roundtree has some questions, we would like to 
request that the Doctor be excused, Your Honor. : 

THE COURT: You have no further questions? 

MRS. ROUNDTREE: No further questions. 

THE COURT: The Doctor may be excused. 

(Witness excused). 

THE COURT: We took Dr. Cushard as a rebuttal witness out of 
order. Suppose we resume the defense's case, if the defendant has any 
further witnesses. | 
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MRS. ROUNDTREE: Mrs. Jackson. 
Thereupon, 
LILLA JACKSON 
called on behalf of the defendant, and having been duly sworn, was exam- 
ined and testified as follows: 
210 DIRECT EXAMINATION 
BY MRS. ROUNDTREE: 
Q. Please keep your voice clear and raised. 
What is your name? A. Mrs, Lilla Jackson. 
THE COURT: What is your first name? 
THE WITNESS: Lilla. 
THE COURT: How do you spell it, please? 
THE WITNESS: L-i-l-l-a. 
BY MRS. ROUNDTREE: 
Q. Where do you live? A. 1732 Lakeview Avenue, Richmond, 
Virginia. 


Q. Are you related to the defendant, David Tucker? A. Yes. 

Q. And what is that relationship? A. Sister. 

Q. Have you maintained close contact with your brother since he -- 
throughout his life? A. Yes. 

Q. Did he at any time live with you, live in your home? A. Yes, 


he lived -- I lived with my sister and he lived with my sister, too. 
THE COURT: Speak a little louder. 
THE WITNESS: Yes, we lived together. 

211 THE COURT: Try to speak a little more distinctly and a little 
slower and a little louder because some of the jurors are quite a dis- 
tance away from where you are seated. 

THE WITNESS: Yes. 
BY MRS. ROUNDTREE: 
Q. When was it that you lived together? A. In Richmond, Virginia. 
Q. Approximately at what period of his life? A. When he was 
about -- about thirteen. 
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Q. Had you lived with him during his early childhood? A. Yes. 

Q. Can you tell us if anything unusual happened to him during his 
childhood by way of injuries? A. Yes. 

Q. Would you relate that to the Court and the jury? A. Yes. When 
he was about eight years old -- 

Q. Keep your voice up. A. He was hit by a car and he had a frac- 


tured skull and a broken leg. 
Q. Was he in the hospital, to your knowledge? A. Yes. 


Q. For how long a period? A. About three weeks. | Then they 
brought him home. His head was still bandaged and his leg was in a cast. 

Q. Now, during his boyhood would you tell the Court and the jury 
how he acted? Was he just a normal matter of fact child, or was there 
anything unusual about his conduct and behavior? A. Well, during his 
boyhood he act very strange. 

Q. In what way? A. He would always go out by himself. He would 
stay out most of the day. We would look for him. We didn't know where 
to find him. He would come home in the evenings about, say, six o'clock, 
5:30 to six. We would ask him to come in and eat. Sometimes he would 
and sometimes he wouldn't. He would always come in, when he did, and 
go to himself in one room to the other, 

Q. Calling your attention to your mother, can you tell us if he was 
close to your mother as a child? A. Yes, he was very i baa to my 
mother. 

Q. When did your mother pass? A, She passed about two years 
after this accident. 

Q. Can you tell us what, if anything, unusual occurred in the con- 
duct of David Tucker after she passed? A. Yes. He was very close to 
my mother and he would cry and say that his best friend was gone, he 
didn't know what he was going to do, he didn't have anybody to look after 
him or stay with him. And seems as if that would just worry him. He 

said he could hear my mother's voice and she would stay with him 


most of the time. 
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Q. Did this -- did these conversations and these revelations that 
you have described continue after the burial and the services for your 
mother? A. Yes, it did. 

Q. For how long a period of time? A. Well, seem to me just 
through life, coming on up through childhood -- from a boyhood to a man- 
hood. 

THE COURT: What was your answer? How long after the burial 
of your mother did this continue? 

BY MRS. ROUNDTREE: 

Q. How long did he seem to worry about your mother? A. Oh, he 
worried about my mother very hard -- 

Q. How long? How long? A. For abouta year or more; just very 
hard. 

Q. Now, where did he go to live after your mother died? A. Well, 
after my mother died my sister and I, we came to Richmond. 

Q. Now, in Richmond did he go to school? Did he attend the public 
school? A. Well, he did for a while, and he didn't seem like he was in- 
terested in school or he said he couldn't stay in, he would suffer head- 
aches. And we couldn't keep him in school, so he went to Manual Hanover 
Boys School. 

Q. Is that a reformatory? A. Yes. 

Q. How old was he when he went to the reformatory? A. He was 
about, say, thirteen or fourteen years. 

Q. Now, when he returned was there any change in his conduct in 
the way that he reacted? A. No, he seemed to be disturbed and com- 
plained of terrific headaches. 


Q. Now, were you with him? Did you have contact with him after 


he became an adult, a young man? A. Yes, we was very close. We was 
very close together. 

Q. Did he have problems with the law during this period, his young 
manhood? 

THE COURT: What do you mean by problems? 
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MRS. ROUNDTREE: I'm sorry. 

BY MRS. ROUNDTREE: 

Q. Was he arrested on a number of occasions? A. Yes, for fighting. 

Q. Can you tell us about how many times he was arrested for fight- 
ing, to your knowledge? A. To my knowledge, about three or four times. 

Q. Did these fights involve men, boys, or women? A. Well, he 
would always get in with boys, he would always be with older boys or old- 
er men. 

Q. Now, did you visit him after he came to Washington? A. Yes, 

I visit him often. 

Q. Can you tell us anything of his conduct here, how did he act? 

A. Well, he always seemed to be disturbed. He always seemed to com- 
plain of headaches. He wasn't every satisfied that he could stay in or 
that he could work. He would get terrific headaches. He would always 
shine shoes or sell papers then. 

Q. Did you know his wife? A. Yes. 

Q. And his children? A. Yes. 

Q. And how did he react towards them, particularly | his children? 
A. Well, he would get in these raging spells. He was very nice until he'd 
get in raging spells, and very nervous and upset, and it seems as if he 
couldn't stay home very much; and when he did come in he|would stay in 
bed, he was tired and said he had these terrific headaches and he would 
go to bed and stay in for a day or two. 

Q. Did you know him -- did you have contact with him after he met 
Miss Broadway? A. Yes, I did. 

Q. Did you know her? Did you meet her? A. Well, I never had 
met her until the other day. I saw her here. But he seemed to be very 
interested -- | 

THE COURT: Justa moment. Just confine yourself ito answering 
questions. 

BY MRS. ROUNDTREE: 


Q. Now, can you tell us what kind or whether or not he was close 
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to Miss Broadway? Did he appear to you to be? A. Yes, he appeared 
to be -- 

MR. BLACKWELL: Just a moment, if Your Honor please. I think 
that is a little vague. She never met Miss Broadway. How is she going 
to be able to tell whether he was close to Miss Broadway? 

THE COURT: I am inclined to sustain the objection. 

BY MRS. ROUNDTREE: 

Q. Did your brother ever discuss Miss Broadway with you? 
A. Well, he did. 

Q. And would you tell the Court and the jury the substance of those 
discussions? A. Well, he seemed as if he was very interested in her 
and he would always tell me about being -- hownice he was to her and 
giving her presents. 

Q. Did you know that or did he relate to you that something had 

happened in his relationship to this young woman? A. Well, he 
was at my house once a little before this happened. 

Q. About how long before this happened was he at your house? 

A. About two months before this happened. 

Q. And what happened on that occasion? A. Well, he came in and 
he seemed to be very upset and very worried and very nervous. 

Q. What, if anything, did he say to you with respect to why he was 


that way on this occasion? A. Well, he told me that he had missed some 


money. 

THE COURT: He did what? 

THE WITNESS: That he had missed some money. 

BY MRS. ROUNDTREE: 

Q. Missed some money? A. That somebody had taken some from 
him, 

Q. Did he indicate to you how much money it was? 

MR. BLACKWELL: I object, if Your Honor please; immaterial 
and irrelevant. 

THE COURT: . Objection sustained. What relevancy does that have 
to the question at issue here? 
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MRS. ROUNDTREE: Well, I think, Your Honor, as we develop it 
the Court will see that this was a life savings which was thissing and we 

have had testimony -- 

THE COURT: Is it your contention that he became insane as a re- 
sult of being robbed? 

MRS. ROUNDTREE: No, no, but the total circumstances which ex- 
isted. 


MR, BLACKWELL: I withdraw the objection, Your toner 

THE COURT: Very well, I will admit it in view of the fact that you 

claim it is one of the circumstances. 

MRS. ROUNDTREE: That's right, Your Honor. 
BY MRS. ROUNDTREE: 


Q. Did he indicate to you how much money this was that was miss- 


ing? A. Thirteen hundred he said was missing. 

Q. Then did you hear from him again before this matter occurred? 
A. Yes. 

Q. And when was the last time you heard from him? A. That was 
about a month later before this happened. 

Q. And under what circumstances did you have contact with him 
then? A. Well, he was at my house at that time, and he seemed very 
nervous, very upset, and he would walk from room to room. 

Q. Did he indicate to you what was troubling him? A, Yes, he 
was still talking about this accident that happened that this aac was 

missing, and that -- 

THE COURT: Speak up so we can all hear you. | 

THE WITNESS: And he was still talking about the money that was 
missing and that he was still deep concerned about Mrs. Broadway. 

THE COURT: He was still concerned about what? 

THE WITNESS: This money that was missing. 

THE COURT: Yes. 

BY MRS. ROUNDTREE: 

Q. And what else did you say? A. And he was still deep concerned 

about Mrs. Broadway. 
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THE COURT: In other words, he was concerned about two things, 
both money and the Broadway girl? 

THE WITNESS: Well, he seemed to think that -- 

THE COURT: Is that correct? 

THE WITNESS: -- that she had -- 

MR. BLACKWELL: I object to what he seemed to think. This is 
going too far. 

THE COURT: The Court asked you a question. Did you mean to 
say that he was concerned about two things, the money that he lost and 
the Broadway girl? 

THE WITNESS: Well, he was very upset. 

MR. BLACKWELL: If Your Honor please, I submit she has not 
answered your question. 

THE COURT: I am not going to make her answer if she doesn't 
want to answer my question. 

BY MRS. ROUNDTREE: 
Q. You must answer the question of the Judge. A. Yes. 
MRS. ROUNDTREE: Your witness. 
CROSS EXAMINATION 
BY MR. BLACKWELL: 

Q. Concerned about both money and Miss Broadway, is that cor- 
rect? A. Yes. 

Q. Mostly the money, though, wasn't it? A. No, he was deeply 
concerned about Mrs. Broadway. 

Q. Mrs. Jackson, you said he was deeply concerned about Mrs. 
Broadway, more so than the money, is that what you intended to say or 
did say? A. Yes. 

Q. What was he saying about Miss Broadway? A. Well, he was 
very nervous and very upset and he didn't say anything but just was nice 
to her and that this money was missing and he didn't know -- 

Q. Well, he was concerned about both the money and Miss Broad- 
way, is that right? A. More deeply concerned about Mrs. Broadway. 
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Q. And more deeply concerned about Miss Broadway than he was 
his wife and children, is that correct? A. Well, they wasn't together. 

Q. Well, now, did he ever get excited about his wife and children 
like he was about Miss Broadway? A. Yes, he loved his wife, when they 
were together, but they was not together at that time. | 

THE COURT: Was he concerned about his children, if he wasn't 
concerned about his wife? 


THE WITNESS: Yes, he loves his children. 
BY MR. BLACKWELL: 
Q. He told you when he was walking from room to room that he 


loved his children? A. No, he just act very strange. 

Q. He didn't say one word about his children when he was down 
there visiting you this last time, did he? A. Yes, he always would men- 
tion his children and when I had heard from the children. | 

Q. You didn't tell us that on direct examination, though, did you? 

Now let me ask you this, Miss Jackson. You say this thirteen 
hundred dollars was his life savings? A. Yes. 

Q. Well, now, where did he have this thirteen hundred dollars? 

Did he tell you? In the bank? A. No, he didn't tell : me where. 

Q. You didn't ask him where he had the thirteen hundred dollars 
he lost? A. No, I didn't. 

Q. Did you believe he lost thirteen hundred dollars? A. Yes, I 
believed it. 

Q. And didn't even ask him where it was? A. No, I didn't ask him, 

Q. Now, you say you lived with him during his early childhood but 
you haven't been around him much during his adult life, have you? 

A. Yes, we have been very close together. 

Q. How close? A. Well, when he moved to Cage he visit 
me and I visit him mostly at least twice a month. ! 

Q. You came to Washington to visit him at least twice a month? 
A. Yes; I saw him very often. 

Q. What is your business? What kind of business are you in? 


A. I don't have a business. 
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Q. Now, you were very close on the 17th of August, were you not, 


1957? A. Iwas very close to him until this happened. He wasat my 
house about two months before this happened. 

Q. Isay, you were very close to him on the 17th of August, 1957; 
you still considered yourself close to him, didn't you? A. Yes, I was 
very close to him. 

Q. And you talked to him on the 19th of August, on a Monday, 19th 
of August, after he killed Miss Bernice Thomas, didn't you? A. No, I 
didn't. 

Q. You didn't have a telephone conversation with him? A, No, I 
didn't. 

Q. Someone called you about him, didn't they? A. Yes, someone 
called me and told me that he had killed somebody. 

Q. And didn't you indicate that you had received information to 
that effect? A. No. 

Q. You didn't give -- A. I only heard it then. 

Q. You had not heard a thing? A. No, I hadn't. 

Q. And you did not indicate to this person who called you on the 
19th and told you that you had heard about it? You didn't make any such 

indication? A. No, I did not. 

THE COURT: I do not think we ought to go into anonymous tele- 
phone calls. 

MR. BLACKWELL: Very well. 

THE WITNESS: No, I did not. 

MR. BLACKWELL: I think I can identify the person. She knows 
who the person was. 

THE COURT: Well, you may ask her who the person was. 

BY MR. BLACKWELL: 
Q. You know Mr. Elijah Atkinson, don't you? A. He did not call 


Q. Did he not call his mother-in-law there in Richmond and re- 
quest her to have you to get in touch with him, and then you called him 
on the 19th? A. I don't know his mother-in-law. 
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THE COURT: Well, is this really relevant? 

MR, BLACKWELL: Very well, Your Honor, I won't. pursue it any 
further. | 

THE COURT: You may pursue this if you consider it important. 

MR. BLACKWELL: No, I don't think it's oe ‘Your Honor. 

BY MR, BLACKWELL: 

Q. And you say that he cried when his mother died and cried for 

some time after, is that right? A. Yes. 

Q. And he cried after his mother died and said he'd. lost his best 
friend? A. Yes; he always was very devoted to his mother. 

Q. Didn't you cry when your mother died also? A. Sure I cried too. 

Q. And didn't you consider you lost your best friend? A. Yes, my 
best friend was gone. | 

Q. Did you consider that abnormal? A. Well, he act very strange 
after my mother died. 

Q. Did you ever recommend psychiatric treatment na him? 
A. No, I didn't. By we being young, I did not. : 

THE COURT: Just answer questions. 

THE WITNESS: No, I didn't. 

BY MR. BLACKWELL: 
Q. Anybody in your family ever had any pepenianaee difficulties 


or been confined to a mental institution? A. No. 

MR. BLACKWELL: Thank you very much, Mrs. Jackson. 

THE COURT: You may step down. ! 

MRS. ROUNDTREE: Let me ask one question , if it please the 
Court. 

THE COURT: Did you have any further questions? 

MRS. ROUNDTREE: Yes, I did. 

THE COURT: Very well. 

REDIRECT EXAMINATION 
BY MRS. ROUNDTREE: 


Q. Mrs. Jackson, when your brother was in the reform school, to 
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your knowledge did he have any psychiatric examination? A. No -- 

MR. BLACKWELL: To her personal knowledge, I insist, Your 
Honor. 

MRS. ROUNDTREE: That is all Il am asking for. 

THE WITNESS: No, not as I know. 

BY MRS. ROUNDTREE: 

Q. You don't know? A. No, I don't. 

MRS. ROUNDTREE: Thank you. 

THE COURT: You may step down. 

(Witness excused). 

THE COURT: Mrs. Roundtree, how many more witnesses do you 
have? 

MRS. ROUNDTREE: I have one, Dr. Platkin. 

THE COURT: We will have to recess this case at this time until 
Monday morning. I want to see counsel at the bench as soon as the jury 
leaves. 

* * 

(AT THE BENCH:) 

THE COURT: You have Dr. Platkin. Will that conclude your case? 

MRS. ROUNDTREE: And Dr. Read, if he is in the city. 

THE COURT: Of course, I am going to let you call whomever you 
wish and as many witnesses as you wish, but I do not see that you are 


strengthening your case by calling any psychiatrist who says, I have no 


opinion as to this man's mental condition on August 17, 1957. 

MR. BLACKWELL: It won't take very long, Your Honor, whatever 
we have. I am sure that we will move fast Monday morning. 

THE COURT: Bear this in mind: it is testimony that does not make 
any contribution to either side of the case. 

MRS. ROUNDTREE: That's right, Your Honor. 

MR. BLACKWELL: I respectfully disagree with Your Honor. I 
think it’s helping the Government. 

THE COURT: You know, I have quite a problem here. The Govern- 
ment has the burden of proving beyond a reasonable doubt the absence of 
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mental disease or the absence of causal connection between mental dis- 
ease and the crime, provided some evidence is introduced of the pres- 
ence of mental disease as of the date of the crime sufficient to raise a 
reasonable doubt. At least that is what the Supreme Court Says, there 

has to be sufficient to raise a reasonable doubt. And that is binding on me. 

Well, now, what evidence have you introduced here, Mrs. Roundtree 
-- that is what is puzzling me -- which is enough to constitute some evi- 
dence of the fact that he was mentally diseased on August 17th, 1957? 

You have got this lay testimony that he was hit by an automobile 
on the head and he was in the hospital for three weeks and had a frac- 

tured skull, and the sequel of that is there is no evidence of a frac- 
tured skull later on. In other words, it was completely healed. 

There is no effect to this unfortunate accident of his coming into 
contact with an axe. Of course, he might have chopped sr head off, but 
“he did not. 

Now what else is there? That he used to get into fights? Plenty 
of sane people get into fights. 

Think this over. 

Now, can you say -- and this is what is really troubling me, Mr. 
Blackwell, this is something for the Government to consider because I 
want to know what stand the Government is going to take -- is it enough 
to interject the issue of insanity by showing that a person had a mental 
abnormality two years later or was mentally sick two years after the 
event? 

MR. BLACKWELL: I will tell you my position, Your enon, is I 
don't think it is, but -- 

THE COURT: I don't either. 

MR. BLACKWELL: -- as a matter of precaution I would be will- 


ing to go along and consider it raised. 

I would rather it be considered as an issue, in view of the Clark 
case. I tried the case, the Clark case, twice, youknow. | 

THE COURT: I was going to say to you this, if you were going to 
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take the opposite position, I was going to say to you: very well, I am in- 
clined to agree with you, but I want to know whether your office will stand 
back of you. 

MR, BLACKWELL: I would rather not take that position, Your 
Honor. 

THE COURT: Because I am not going to put myself in the position 
where your Appellate Section will repudiate your stand. They have done 
that with other members of the trial staff. I do not know whether under 
the present regime they would do it, but certainly when the predecessor 
head of the Appellate Section was in charge that was not unknown. 

MR. BLACKWELL: That is correct, Your Honor. 

THE COURT: Since you are willing to have the Court rule that the 
issue of insanity has been properly interjected in the case, the Court will 
so rule. 

MR. BLACKWELL: Yes, I think in allfairness to the defense -- 

THE COURT: I think you are wise to do it. 

MR. BLACKWELL: I think under the present set-up it would be 
better. 


THE COURT: Now one other point, and I purposely waited before 


bringing it up until the jury was out of the courtroom completely so that 
there be no possibility of their overhearing it. Sometimes people say 

that some things said at a bench conference are overheard in the 
jury box. Iam not so sure it is, but I do not want to run the risk. 

MR, BLACKWELL: It may happen once in a while, Your Honor. 

THE COURT: Yes. Now, have you considered disposing of this 
case without a jury verdict? In view of the fact that the psychiatrists 
all say, We can't say that he was insane in August, 1957, 

Now, I want to remind you of what the present law is since the 22nd 
of March. The jury has a right to recommend life imprisonment in a 
first degree conviction. Let's assume that it does, but the Court then 
may not impose any lesser penalty than life imprisonment. I have got 
to impose life imprisonment, and the statute provides that a person so 
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sentenced may not be paroled until twenty years. Whereas, in murder in 


the second degree the most severe sentence that the Court can impose is 
fifteen years to life. There is qa five-year spread there. But, also, the 
Court may impose a lesser sentence than fifteen years to life, 

Now, I don't know -- 

MRS. ROUNDTREE: Would the Government entertain that? We 
have been hesitant -- 

THE COURT: I do not think the Government should’ be requested 

to commit itself unless it has something concrete. I certainly would 
not embarrass Mr. Blackwell by asking him to commit himself in advance. 

MRS. ROUNDTREE: Well, I can speak for the defendant, 

THE COURT: And what is that? 

MRS. ROUNDTREE: He would enter a plea to a lesser charge. We 
have discussed that with him. 


THE COURT: You mean, by lesser charge, murder in the second 
degree? 

MRS. ROUNDTREE: Yes, or manslaughter. 

THE COURT: No, this is not a manslaughter case, unless the Gov- 
ernment wants to accept a plea of manslaughter. | 

MR. BLACKWELL: We wouldn't consider it, Your Boao: We 
wouldn't consider manslaughter. | 

THE COURT: I shouldn't think you would. We must not value human 
life too cheaply. I feel very sensitive about that and I do not care whether 
it is somebody living in Spring Valley or somebody living in the Second 
Precinct. Human life is human life. There is a sanctity to it. The Bible 
says that a human being is made in the image of God. There are too many 
people shooting others down in this town as though they were shooting -- 
I was going to say shooting a dog, but we all value a dog --|as though they 
were shooting down a wild animal. | 

MRS. ROUNDTREE: That is true, Your Honor, 

THE COURT: That is why it would grate on me to accept a plea of 
manslaughter in a case of that sort. But murder in the second degree, 


that is different. 
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MRS. ROUNDTREE: Would the Government accept such a plea? 

MR. BLACKWELL: I can't commit myself now. We have just about 
completed the trial, and as the trial has gone on, Your Honor, I am tell- 
ing you I am convinced more than ever that it's a first degree case. 

THE COURT: I am not going to urge or even suggest to you that 
you should accept a second degree plea because through no fault of coun- 


sel the defense of insanity is collapsing because counsel is not in a posi- 
tion to have any psychiatrist express the opinion that this man was men- 
tally ill on the 17th of August, 1957. Without that, you are not going to 
get any jury to acquit him on the ground of insanity. So, Iam making an 
inquiry rather than a suggestion. 

MR. BLACKWELL: I understand, Your Honor. 

THE COURT: I think you are both doing the best you can and I 
think your best is very good and of very high quality on both sides. 

MRS. ROUNDTREE: Thank you, Your Honor. 

MR. BLACKWELL: Thanks, Your Honor. 


* * * * 
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Washington, D.C. 
April 2, 1962. 
* * * * 
MAURIS M. PLATKIN 
a witness, called for and on behalf of the Government in rebuttal, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. BLACKWELL: | 
Q. State your full name, please, doctor? A. Mauris M. Platkin. 
Q. You are a medical doctor, are you not? A. Yes, that is correct. 
Q. And you also specialize in the field of psychiatry ? A. Yes, sir. 
Q. And you are on the staff of St. Elizabeths Beep are you not? 
A. That is correct. 
Q. And how long have you been on the staff of St. Blizabeths Hos- 
pital, Dr. Platkin? A. Some six years. 


Q. And you are assigned to the Maximum Security Division or ward, 


are you not? A. That is correct. 

Q. Doctor, will you give us some information as to the schools you 
have attended? | 

MRS. ROUNDTREE: I will stipulate. 

THE COURT: I assume the doctor's qualifications will be conceded? 

MRS. ROUNDTREE: Yes, Your Honor. 

MR. BLACKWELL: Thank you, Your Honor. 

BY MR. BLACKWELL: 

Q. Doctor, do you know the defendant in this case, David J. Tucker? 
A. Yes, I do. 

Q. Now was David J. Tucker committed to your institution some 
time in October 1959, to be specific October the 6th? A. That's right. 
October the 9th is the date I have. 

Q. October the 9th? A. Yes. 

Q. And who was the admitting physician in that case, or psychia- 


trist? A. I was. 
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240 Q. Now, doctor, since David Tucker has been at your hospital, 
have you had an opportunity to examine him for the purpose of determin- 
ing whether or not the defendant was mentally ill on August the 17th, 1957 
~- on August the 17th, 1957? A. Yes. 

Q. And as a result of -- strike that. 

How many times did you see this man while he was there? A. Well, 
I had seen him on a number of occasions. I don't know exactly how many, 
but I had talked with him at length on a number of occasions. 

Q. And did you participate in a staff conference that was held in 
this case? I believe it was January the 4th of this year. 

THE COURT: What was the date, Mr. Blackwell? 

MR. BLACKWELL: I'm not sure. 

BY MR. BLACKWELL: 

Q. What was the date of the staff conference, doctor? A. Well 
actually we had two staff conferences, one on December 31st, 1959 and 
one on February 12th, 1960. He was subsequently seen by myself as well 
as other doctors, but there was no further staff conference. 

Q. Now, doctor, did you form an opinion as the result of your see- 
ing this defendant and talking with him as to whether or not he was mental- 
ly ill on August the 17th, 1957? A. I could form no valid opinion as to 
whether he was ill on that date. 

THE COURT: You say you cannot form? 

THE WITNESS: I cannot form a valid opinion as to whether he was 
ill on that date. 

BY MR, BLACKWELL: 

Q. Well, doctor, as a result of your examination back in 1959, did 
you find that the defendant at that time was suffering with a situational 
personality disturbance? A. Yes, that was at our staff conference on 
February 12th of 1960. 

Q. And will you tell us whether or not this transient situational 
personality disturbance is a mental illness or not? A. Ido not think -- 
In my opinion I would not call it a mental illness. I think it's a severe 
reaction that follows some particular event or circumstance when an 
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individual becomes severely disturbed, but I don't think * in my opinion 
it's not a mental illness in the conventional sense of a person being men- 
tally sick or mentally disordered. 

Q. Did you find any evidence of this defendant's Bearer while 

he was over there? A. In my opinion there was considerable such 
evidence. I expressed this at the time he first came in when I examined 
him, and in all my subsequent examinations of this man I was rather 
strongly impressed with the presence of what I believed was malingering. 

THE COURT: Well now, in ordinary non-technical language, mal- 
ingering is faking, isn't that it? | 
THE WITNESS: Yes, Your Honor. 

BY MR. BLACKWELL: 


Q. Now Dr. Platkin -- strike that, please. 
How did you arrive at your conclusion that he was malingering, 


have reason to suspect that he was malingering or faking, doctor? A, 
Well, he would give fairly comprehensive history about his background 
and so forth, and yet he would claim periods when he couldn't remember 
what was going on, periods during which, apparently, he was active and 
pursuing some kind of an active life, but in addition to that, apart from 
the history, and even more pertinently, he would appear at staff confer- 
ence where he would be very hazy, or act rather, almost as though he 
were in a fog or in some sort of a trance, and yet reports consistently 
from the ward where he was equally under observation, reported that he 

was able to participate quite well in all the ward activities, play 
cards; he knew where he was, knew what he was doing; he was fairly 
successful in playing cards, and so forth, and yet when he would come to 
staff conference, or when a doctor appeared on the ward, he would im- 
mediately switch into this kind of trance-like behavior as though he were 
vague about what was going on around him, which led myself, as well as 
the others, to the conclusion that this man was dererateny putting on an 
appearance of being sick. 

Q. Dr. Platkin, this diagnosis of transient seach personality 
disturbance, do you feel that that could have existed back in 1957 when 
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this crime was committed, and let me say further -- let me put it this 


way in a hypothetical form -- and let us assume that after this crime was 
committed on August the 17th, 1957, this defendant was able to travel 
through-out the United States to various sections of the United States and 
to the southwestern section of the United States, out to the West Coast 
and back to the State of New York over a period of almost two years and 
never get into any difficulty of any kind, and the FBI had a lookout for 
him and was making an effort to locate him. 

Do you feel that a man suffering with this transient situational 
personality disturbance could have maneuvered around such as he did 

without being apprehended for such a long period of time? A. In 
this situation, in the present case, I don't think this condition existed at 
that time. I think by its very nature the concept of the transient aspect 
of it and the situational idea, in my opinion the reason we applied this 
diagnosis was because it was specifically referable to the fact that this 
man had some serious charges against him and this is what disturbed 
him. In my opinion, therefore, I do not believe that this condition exist- 
ed prior to August 17th, 1957. 

MR. BLACKWELL: Thank you very much, doctor. Your witness, 
Mrs. Roundtree. 

CROSS EXAMINATION 
BY MRS. ROUNDTREE: 

Q. Dr. Platkin, what, if any, medication did you have this man on? 
A. I don't remember the particular kind of medication offhand, but he 
had been on some tranquilizing medication from time to time. 

Q. Would 300 milligrams of thorazine be a substantial dosage daily 
for a patient. A. It's a fairly substantial dosage. Thorazine is the way 
it is pronounced. 

Q. I show you these records. Task you if you will identify that 
particular record? A. Yes, this record is entitled "Recommendations 
For Discharge." 

Q. Does that record indicate any medication such as we have asked 
about in the previous question? 

(The witness examined the record.) A. Yes. 
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Q. And what does it indicate, doctor? A. It eae he was taking 
up to 300 milligrams of thorazine daily. 

Q. Now, doctor, you indicate that his conduct on the ward was sat- 
isfactory; his adjustments on the ward were, I eas as from what you 
testified on direct, good. 

Did you on any occasion find it necessary to have _ restrained 
and placed in seclusion? A. I do not believe this was indicated at any 
time, to the best of my recollection. 

Q. I would like you to identify the document which I have pointed 
out to you in that medical or clinical record. A. Yes, this is a restraint 
and seclusion order. 

THE COURT: What was your answer? 

THE WITNESS: A restraint and seclusion order. 


BY MRS. ROUNDTREE: 
Q. Do you see on that chart any order which you gave? A. Yes, 


there are several instances where I signed this order. 

Q. How many instances can you see there? 

THE COURT: No, you can ask him if it refreshes his recollection. 

MRS. ROUNDTREE: I'm sorry, Your Honor. as Your Honor. 

BY MRS. ROUNDTREE: 

Q. Does that refresh your recollection with respect to the seclusion 
in which this man had to be placed? A. Yes, it does. 

Q. Now then, doctor, was it necessary at any time during which 
he was a patient on the ward to have him placed in pecs ion and restraint? 
A. Yes, apparently this was the case. 

Q. Can you tell us how many times he was so confined? A. Actually 
this order runs from November 12th to November 20th from 1959, so that 
the number of days involved there are approximately eight days is what's 
involved. | 

Q. Was he restrained more than one time? A. Yes. Well, this 
is over a period of eight days; yes. 

Q. Thank you. | 

MRS. ROUNDTREE: If the Court will indulge me just one moment? 


248 


136 


THE COURT: Surely, take whatever time you need. 
(Mrs. Roundtree conferred with co-counsel.) 
MRS. ROUNDTREE: Doctor, nothing further. 
REDIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. Now, doctor, the fact that your recollection has been refreshed 
concerning this restraint, would that cause you to alter your opinion as 
to whether or not this transient situational personality disturbance exist- 
ed back in August of 1957? A. No, I don't think it would. 

Q. Now, could that act on the part of the defendant which brought 
about his restraint have been a matter of faking, part of his faking and 
malingering? A. Conceivably. I can't say categorically whether this 
was so or not. 

Q. Now, doctor, I would like to ask you this question -- only two 
more questions. 

Did you have an electroencephalogram test performed on this man 
to determine whether or not he was suffering with a brain injury ? 

A. Yes, we had such test performed. 

Q. And what did that test disclose, doctor? A. It was normal, 
entirely normal. 

MR. BLACKWELL: Thank you very much. Your witness again, 
Mrs. Roundtree. 

THE COURT: Is there anything further, Mrs. Roundtree ? 

RECROSS EXAMINATION 
BY MRS. ROUNDTREE: 

Q. Doctor, did your investigations, however, indicate that this man 

had sustained a severe head injury? A. There were reports. We had 


received reports from several members of his family that he had as a 


child received some head injuries. 

Q. Did you at any time note or observe the scars in the mid-line 
of his head? A. I think I had seen them; yes. 

MRS. ROUNDTREE: Thank you. 
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FURTHER REDIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. And, doctor, would the mere fact that a person has a scar in 
the mid-line of his head, or some child fell when he was an infant, 
necessarily mean that he's mentally ill or mentally disturbed? A. Not 

at all. : 

MR. BLACKWELL: Thank you very much, sir. 

THE COURT: Doctor, did you find any evidence of any after- 
effects of the alleged injury to which you have just referred? 

THE WITNESS: None specific, Your Honor, nothing that I could 
trace to that. 

THE COURT: Is there anything further? 

FURTHER RECROSS EXAMINATION 
BY MRS. ROUNDTREE: 
Q. Doctor, if this person, Tucker -- did he indicate to you on 


occasions severe headaches from time to time? A. I think he told me 
that he had suffered from them from time to time. 


Q. Did he tell you that this has been true for the greater portion 


of his life? A. It may very well be. I don't recall exactly what he told 
me in that respect, but I think he did say such thing; yes. : 
FURTHER REDIRECT EXAMINATION 
BY MR. BLACKWELL: | 
Q. Doctor, now that that's been called to your attention, has your 
opinion now been altered as to whether or not this man was suffering 
with this transient situational personality disturbance back in 
August of 1957? A. No. 
* * * 
RUBY B. GREENE 
a witness, called for and on behalf of the Government in rebuttal, having 
been first duly sworn, was examined and testified as follows: 
MRS. ROUNDTREE: May I ask the question, Your Honor, if this 
witness has been in the courtroom throughout this trial? | 
THE COURT: If what? 
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MRS. ROUNDTREE: If the witness has been sitting in the court- 
room throughout this hearing? 
THE COURT: I do not know. 
MR. BLACKWELL: I might say she is a rebuttal witness, Your 
Honor. 
THE COURT: Rebuttal witnesses are not excluded, you know, under 
our rules. 
MRS. ROUNDTREE: I didn't recall whether she was identified. 
MR. BLACKWELL: I might say she was identified as one who 
would identify the remains of the deceased, Your Honor, but her testi- 
mony was stipulated and now we see fit to call her as a rebuttal witness. 
THE COURT: You are calling her as a rebuttal witness and we 
don't exclude rebuttal witnesses from the courtroom, as you know. 
MR. BLACKWELL: Thank you, Your Honor. 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 


Q. Will you state your full name, madam? A. My name is Ruby 


Greene, Mrs. 

Q. Where do you live, Mrs. Greene? A. I live at 136 Kenilworth 
Avenue, Northeast. 

Q. Where are you employed? A. I'm employed in Maryland and 
I'm a Special Education Teacher. 

THE COURT: You are what? 

THE WITNESS: Special teacher. I teach brain injured children. 

BY MR. BLACKWELL: 

Q. Mrs. Greene, did you know Mrs. Bernice Thomas during her 
lifetime? A. Yes, she was my sister. 

Q. Now, Mrs. Greene, did you have an opportunity to meet the 
defendant, David Tucker? A. Yes. 

Q. On how many occasions? A. I don't know the number, but I 
seen him quite frequently. I saw him often. 

Q. Where did you see him? A. I saw him first in his place of 
business. I visited one Sunday afternoon, I remember, when he first met 
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Tynia, my cousin. He has also been in my home when I lived on Shep- 
herd Street, Northwest. | 

Q. How many times has he been in your home? A. I would say 
once -- two or three times. 

Q. Proceed. A. The last time I saw him was inJ une just before 
school closed, because Tynia's father was here, and he was in my home 
then. 
Q. June of what year, Mrs. Greene? A. That was June 1957. 
Q. Well now during these times that you had occasion to observe 
this defendant -- oh, by the way, strike that. | 

Approximately how long was he under your observation during 
those times? A. Well, I met him the early part of 1957, which I had 
known him I would say about eight months. | 

Q. Well, now, how many times in one day did you have an opportun- 
ity to see him, approximately? A. Well he came to my house -- the last 
time I remember him being there, he was at the house early during the 
evening and it lasted until late at night because he invited re and my- 
self to lunch. 

THE COURT: Try to speak a little slower so we can follow you. 

THE WITNESS: I'm sorry. 

BY MR. BLACKWELL: 
Q. During the times you had an occasion to observe this defendant, 


Mrs. Greene, did you observe anything about his conduct or be- 
havior that seemed to have been abnormal in any respect? A. No, I did 
not. | 

MR. BLACKWELL: Thank you. I have no further questions. 

Your witness, Mrs. Roundtree. 
CROSS EXAMINATION 
BY MRS. ROUNDTREE: | 
Q. You knew the defendant during the entire time that he was 


associated with your cousin? A. I couldn't say that because I don't 
know the entire time. I know whenI met him. : 


Q. And how long before this unusual occurrence was it that you 
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methim? A. Before the death of my sister? 
Q. Yes. A. I met him -- as I recall it was in the spring, early 


part of the spring '56 -- no, it was the early part of 1956. It must have 
been around November, I should say before Thanksgiving anyway because 


I was at his place of business. 
Q. Did he appear to you to be quite interested in Miss Broadway ? 
A. I would think so; sure, I would think so. I wouldn't say he wasn't. 
* * * * * 
CLOSING ARGUMENT ON BEHALF OF THE GOVERNMENT 
BY MR. BLACKWELL: 
* * * * * 

Now, what does he do? He comes here, ladies and gentlemen, and 
sets up a defense of insanity; yes, the defense of insanity, no other de- 
fense, ladies and gentlemen. He's excluded all these eyewitnesses. You 
had Mrs. Plummer there. Mrs. Plummer saw it, Mr. Atkinson, Mr. 
Proctor and Miss Broadway; yes. He left his gun there, no doubt about 
that; that's in evidence, no objection; it's his gun, left his gun there. 

What defense does he have when he's killed a woman in cold blood 
other than the defense of insanity? And now it's up to you, ladies and 
gentlemen of the jury as to whether or not you will buy this defense of 

insanity. I tell you ladies and gentlemen the evidence adduced from 
that witness stand is one of the weakest defenses of insanity that ever 
was introduced as a defense in this court or in any American court of 
justice, and I say that by taking a chance, and you know I certainly wouldn't 
insult your intelligence, but I take that chance of saying that, and I feel 
that it's justified in saying that, and why do I feel it's justified? You saw 
the only witnesses who were called here. They haven't brought ina 
single doctor who has indicated that they thought this man was mentally 
ill at the time of this crime, and they have to prove -- they must show, 
bring in some evidence of a mental illness. Oh, yes, they brought in 
the evidence of the sisters. I will go back to them ina few minutes, but 
what about the expert testimony? They brought Dr. Owens, Chief of the 
Psychiatric Section of St. Elizabeths Hospital. What did he have to say? 
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He told you no, he didn't believe this man was mentally i at that time. 


He told you he was suffering with this transient situational personality 
disturbance, but it was something that has come on in recent months, 
sometime after this happened, because of certain pressure after that. 

We've brought Dr. Cushard, who was at St. Elizabeths Hospital 

for I believe twenty-five or twenty-seven years, he testified. You 
heard his testimony. I don't have to review it for you ladies and gentle- 
men. You ladies and gentlemen have just as retentive or more retentive 
minds than mine. You know what was said. 

Then they brought the sisters. Now, I didn't even a to question 
or cross-examine those sisters, but this is a very important case, ladies 
and gentlemen. A human life had been taken and this man is on trial for 
first degree murder, and first degree murder is on the statute books 
here in the District of Columbia and the Government has taken the posi- 
tion that if this isn't a first degree murder case, then the first degree 
murder statute should be abolished, so I had to cross-examine his sisters. 

His sisters told you about his crying when his mother died. Ladies 
and gentlemen, is that abnormal for a child to cry when their mother dies, 
not only a child but an adult? Into each life some rain must fall, and that 
is one time when whether you are an adult or a child, when your mother 
dies you will cry. He would have been abnormal had he not cried. And 
is it anything unusual for him to make the remark that my best friend is 
gone, because anybody of sound mind and memory knows that your mother 
is your best friend. 

So ladies and gentlemen, the fact that he fell off a mule -- no, he 
didn't fall off a mule -- I believe he had some other injury | in the head, 
but the doctors have performed what is known as an electroencephalogram 
test and other tests for the purpose of determining whether or not there 
is any brain injury. All of the doctors tell you that they have not found 
any evidence, not one scintilla of brain injury to this man. Is there any 
brain injury, or wouldn't you say that his defense of insanity collapsed? 

I want to be charitable to the sisters. They did only what most 
any other sisters wai ld have done if their brother was here on a serious 
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charge like this. They impressed me as being ladies, but they came here 
to help their brother if they could, and we know it, that blood is thicker 


than water, so they tried, although I say if you weigh the evidence closely 


you will not be able to give their testimony any credence as far as the 
defense of insanity is concerned. 
* * * * * 

CLOSING ARGUMENT ON BEHALF OF THE DEFENDANT 

MRS. ROUNDTREE: If it please the Court, ladies and gentlemen 
of the jury: I have listened very carefully to what Mr. Blackwell said, 
and I will say to you that everything he said is undoubtedly true, but there's 
one thing that I would like to say. We must pick up what he has said and 
put it within the confines of the law which the Court, this judge, will give 
to you shortly. 

David Tucker is everything that he was from the time he was born 
until August the 17th when this thing happened, and I'm no psychiatrist 
and I'm no doctor, but I know that I can't separate him from all of the 
things that happened to him, no more than you can be separated from all 
the little events, the accidents, the associations and the experiences which 
you have encountered throughout your life. 

At eight years of age most children wouldn't cry when their mother 
died. Children have a way of accepting and taking death. It’s just another 
thing. I've seen children; you've seen children in the experience of death 
of their very close loved ones, and their reaction, but here this young man, 
and you heard the testimony, and assume, as Mr. Blackwell says, his 

sisters are here to help him, yet he did give a rather strange and 
intense reaction to this event. He had but a short time as a child sustain- 
ed avery severe head injury. We are not able to give you all of the 
medical testimony regarding that event. We know that it happened a long 
time ago; he was but of tender age, but we were able to prove to you con- 
clusively that even to this day in the center of his head there is a four- 
inch scar. On the side of his head there is a three and a half inch scar, 
all the results of serious head injuries. 

As he grew up his sisters related:to you his strange behavior, his 
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intensity, his depression, his reaction to his associations with people, 
and in particular his reaction in relattenship to experiences with women. 
He had lost his mother. He had had some other unpleasant experiences 
with women, and then, though we are not here to try the morals of Miss 
Broadway, or yet to try the morals of David Tucker, for he was married, 
she was single, but somehow in the District of Columbia they became 
very close, and I say to you -- I don't need a psychiatrist to tell me -- 
but even in Dodge City the strong sexual tie between a man and a woman 
is the most explosive, mentally shocking experience that an individual can 
have, and that's true today in Washington. It was true in Dodge City, and 
though in Dodge City a man probably wouldn't shoot a woman down --I 

think you can recall the history of Dodge City and the explosive ex- 
periences of men and women in relationship to their strong sexual attach- 
ments. One of the rebuttal witnesses said, yes there was a close relation- 
ship between David Tucker and Miss Broadway. | 

She was a young lady, and like many of us she just came up from 
North Carolina. Perhaps she didn't know much about men, but anyway 
she became involved, very involved with him for a period of about eight 
months. Then she took a trip home, and she came back, and she told this 
man who was very very attached to her, ''You are too old." I can think 
of nothing more demoralizing than to shift from a situation where she had 
been interested in him, kind to him, and then suddenly she's met some- 
body else in North Carolina and she returns and her excuse is, "You are 
too old." Most of us are sensitive about our age, and given this situation 
I say to you, and the prior experiences, and the prior mental and psy- 
chological and personality disorders of David Tucker, this was the straw. 
He was never the same after that. He followed her. He begged her. She 
says she even went back to him. She gave him a little more hope. She 
led him on a little more, and then she attempted another clean cut with 
David Tucker. 

Now David Tucker, the doctors tell us, is a man of low mentality. 
Maybe you could react ina different way. Maybe Mr. Blackwell could 


shrug his shoulders and say, if she doesn't want me, I don't want her. 
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But I say to you ladies and gentlemen of the jury, a lot of men just don't 


react that way, and this is a sick man I say to you, and I say to you that 
he has been ill for the greater portion of his life, and he reacted in this 
situation as a man or person who is ill would react. He begged her; he 


followed her, and then he met her this fatal day on the street, and I will 
not review those details except to say that every person that saw him in 
a situation where even they were excited say that he was just normal. 
Remember the instance of the testimony? He had Miss Broadway's 

hair; he was clicking a gun at her temple, and she said he looked normal. 

I would like now to shift to the testimony of the doctors. Of course 
they were given an Herculean task to try to reconstruct and Say exactly 
what David Tucker was August the 17th, and frankly they have said we 
can not say from what we have seen of him, because we did not know him 
before, but they do. say, when we cross-examined them, or when we pinned 
them down, that they found it necessary to give him a pretty heavy dosage 
of a very potent drug, three hundred milligrams, Dr. Platkin says, and 

he said that's a good dosage. So they weren't just keeping him at 
St. Elizabeths for a tea party, and I want you to know that he was there, 
as you have heard, for a considerable period. Then Dr. Platkin, that the 
Government called, said, oh, he acted very strangely when he was before 
the doctors, but when he went back to the ward he was all right. Then I 
just opened a medical record and carried it to him and asked him to 
check the record of instances where this man had to be restrained and 
placed in confinement. It refreshed his recollection, here in the record, 
that he had ordered David Tucker to be placed in confinement, so that 
there were instances of conduct on the part of David Tucker when he was 
on the ward which were other than looking at TV and just walking around 
and cooperating and being as any other patient. 

I say that the doctors at most have tried to guess. They've done 
the very best that they could. But I think one witness, Mr. Miller, the 
friend of Tucker who saw him later that evening, characterizied him as 
being at that period, some two and a half hours later, and after the alleged 
event, in a violent state. I think he's a witness that I would recommend 
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to you with respect to how this man actually was on August the 17th, 
1957, He was emotionally and mentally disturbed, and I like to say, 
stirred up, stirred up to the breaking point, stirred up until he did not 
realize; he did not know; he could not control; he was sick, and 
what he did was the result of the deep seated mental state that he found 
himself in, a state which he could experience because of all that he was, 
all of the experiences that he had had, all of the illnesses which he had 
had. : 
You will recall that one of the doctors read a transcript from a 
psychiatrist down in Richmond, Virginia, which had been given when 
David Tucker was fourteen years of age. At that time they said he was in 
a depressed state; he had a mental disorder; he was ill. David Tucker 
is all of that and was all of that on August the 17th, 1957, and you can't 
separate him from that. He was sick then; he continued to have a deep- 
seated sickness which was aggravated, which was broken to a point, or 
brought to a point beyond recall on August the 17th, 1957. 

Now the doctors say one of the reasons on which they base the 
conclusion that this man was normal, that he was well, that he was per- 
fectly all right on August the 17th, is that he wandered away from Wash- 
ington and stayed for some time, two years. I want to suggest to you that 
many is the case, and you bring here today, and you will deliberate here 
on this case in view of all of your past experiences too, where a person 

who is absolutely mentally insane, or agreed to be mentally insane, 
wandered off and stayed, was able to stay and no one knew where he was; 
no one could find him, not even the FBI. I find nothing unusual in that, 
for he was a sick man, and he did the kind of thing that a sick person 
would do, and that many a sick person had done prior to him and will do 
in the future. He was a victim of a strong and overriding attachment for 
this woman, one which she couldn't handle. I guess she tried. But I say 
to you that to him it was the straw that broke the camel's back, and so 
we finally are before this Court today. | 


I say to you further, although Mr. Blackwell will urge upon you 


that this man is guilty and that there's nothing here but first degree 
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murder, Mr. Atkinson, I believe, came out and said, and it is your re- 
collection which will control, three or four minutes -- Mr. Blackwell 
said eight or ten minutes, I believe -- but I say to you that there was no 
opportunity for any deliberation on this occasion, that this was not a pre- 
meditated thing, and His Honor will instruct you on other degrees of 
murder, murder in the second degree, for example. I say to you that he 
is not guilty of first degree murder. I say to you that your verdict should 
be not guilty by reason of mental illness on August the 17th, 1957. 

Thank you. 

* * * * * 
REBUTTAL ARGUMENT ON BEHALF OF THE GOVERNMENT 

MR. BLACKWELL: * * * 

Now, while we are on this question of mental illness, I think I 
should say this, ladies and gentlemen, mental illness is more prevalent 
today than ever before, and there are legitimate cases of mental illness, 
and we are happy to say that it is no longer a disgrace for a person to be 
mentally ill; it's nothing more than a physical illness, ladies and gentle- 
men, and we have, thanks to our scientists, made wonderful progress 
in the field of psychiatry and people are being cured daily who are suffer- 
ing with mental illness. It is no longer to be frowned on. It's just the 
same as a physical condition, and there are some crimes which are act- 


ually the product of a mental illness, but ladies and gentlemen, we are 


relying on you, as intelligent ladies and gentlemen of the jury, not to let 
this law be twisted every time a person commits a crime and say he's 
mentally ill and the crime is the product of his mental illness and there- 
fore he should escape criminal responsibility for his crime. 
* * * * * 
CHARGE TO JURY 

THE COURT: Ladies and gentlemen of the jury, the defendant, 
David J. Tucker, is on trial on several charges. The first and the princ- 
ipal charge is murder in the first degree, namely, that he murdered 
Bernice Thomas by means of shooting her with a pistol on or about 
August 17th, 1957. 
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He is also charged with assault on Tynia Broadway, assault with 
intent to kill, and assault on her with a dangerous weapon. 

The charge of murder in the first degree is set forth in the first 
count of the indictment. The charge of assault with intent to kill is set 
forth in the second count, and the charge of assault ee a dangerous wea- 
pon is set forth in the third count. 


The fourth count of the indictment, and there are a counts alto- 


gether, charges him with carrying a pistol without a license. 

It now becomes your duty, ladies and gentlemen of the jury, to deter- 
mine whether the defendant is quilty or not guilty of the charges on which 
he is being tried. You will bring in a separate verdict on each of the four 
counts of the indictment. Your conclusion must be reached solely on the 

evidence introduced at this trial. You must arrive at your decision 
calmly and deliberately, impartially and objectively, without any feeling 
or emotion, without any anger or sympathy or any other feeling or emo- 
tion. | 

As you know, of course, from your experience during the past month 
in this court, it is my duty and my function to instruct the jury as to the 
rules of law that must govern the disposition of the case on trial. You 
ladies and gentlemen of the jury are bound and obligated to take the law 
from the Court and to follow the Court's instructions as to the law, but 
as you also know, you are the sole judges of the facts, and you must de- 
cide the facts yourselves on the basis and solely on the basis of the evi- 
dence introduced at this trial. : 

In addition to instructing the jury as to the law, the Court has an 
additional function to perform, namely, to discuss and summarize and 
comment on the facts and on the evidence to the extent to which the Court 
deems it appropriate and desirable to do so. This, however, is done sole- 
ly to aid and assist the jury. The Court's discussion and summary and 
comments on the facts and on the evidence are not binding on you. They 
are intended only to help you, and you need attach to them only such weight 
as you deem wise and proper. If your recollection or your understanding 

or your view of the evidence in any particular differs from mine, 
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then it is your recollection, your understanding, and your view of the 
evidence that must prevail, because the final decision on the facts is 
solely within your province. My instructions are binding on you only as 
concerns the law. 

I shall begin my instructions on the law by summarizing a few gen- 
eral principles of law that are applicable to all criminal cases, including 
of course this one. Those of you who have participated in criminal trials 
this month have heard these principles summarized in one way or another, 
but irrespective of that it is my duty to bring them to the attention of the 
jury in each case irrespective of whether they have been apprised of them 
in other cases. 

First, the fact that a defendant has been indicted and is charged 
with a crime is not an indication of guilt, because an indictment is mere- 
ly the procedure and the machinery by which a defendant is brought be- 
fore the Court and is placed on trial; second, every defendant ina crimin- 
al case is presumed to be innocent and this presumption of innocence 
attaches to him throughout the trial]; third, the burden of proof is on the 
Government to prove the defendant's guilt beyond a reasonable doubt. 
Unless the Government sustains this burden and proves beyond a reason- 

able doubt that the defendant has committed every element of the 
offenses with thich he is charged, the jury must find him not guilty. 

Now, what is proof beyond a reasonable doubt? I will now spend 
@ moment or two explaining it to you. Proof beyond a reasonable doubt 
does not mean proof beyond all doubt whatsoever. It means proof to a 
moral certainty and not necessarily proof to a mathematical or absolute 
certainty. By a reasonable doubt, as its very name implies, is meant a 


doubt based on reason and not just some whimsical speculation or some 


capricious conjecture. 

I think I can explain to you the meaning of the words "proof beyond 
a reasonable doubt" in simple everyday words. Proof beyond a reason- 
able doubt simply means this: if , after an impartial comparison and con- 
sideration of all the evidence you can say to yourself that you are not sat- 
isfied of the defendant's guilt, then you have a reasonable doubt, but on 
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the other hand if after such impartial comparison and consideration of 
all the evidence you can truthfully and candidly say to yourself that you 
have an abiding conviction of the defendant's guilt, such as you would be 
willing to act upon in the more weighty and important matters relating to 
your own affairs, then you will have no reasonable doubt, In other words, 

proof beyond a reasonable doubt is such proof as will result in an 
abiding conviction of the defendant's guilt on your part, such a conviction 
as you would be willing to act upon in the more welehiys and important 
matters relating to your own affairs. 


In determining whether the Government has established the charges 


against the defendant you will consider and weigh the testimony of all 
the witnesses who have testified at this trial, as well as all the circum- 
stances concerning which testimony has been introduced. You are the 
sole judges of the credibility of witnesses. It is for you and for you alone 
to determine whether to believe any witness, the extent to which any wit- 
ness should be credited, and the weight to be attached to the testimony 
of any witness, and as I said before, you will also consider the circum- 
stances concerning which testimony has been introduced, because cir- 
cumstances frequently cast an illuminating light on oral testimony. If 
you find that any witness wilfully testified falsely as to any material fact 
concerning which the witness could not have reasonably been mistaken, 
you are then at liberty, if you deem it wise to do so, to disregard the en- 
tire testimony of that witness or any part of that witness’, testimony. 

You have observed no doubt that the defendant did not testify in this 
trial. I have been requested by counsel for the defendant to instruct you 

as to the law on this point, and it is this: under our law a defendant 
in a criminal case has the option whether or not he should take the witness 
stand and testify. He has the privilege of taking the witness stand if he 
chooses to do so, but he is under no obligation to testify, and he has the 
privilege of remaining silent and not taking the witness stand. The law 
is that the jury must not draw any unfavorable or adverse inferences 
against the defendant from the fact that he failed to take the witness stand 
and testify. 
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Now this brings me to a more intensive and detailed consideration 


of the specific charges involved in this case. The Government offered 


evidence tending to show, and I am going to summarize this in a very 
skeletonized fashion, and bear in mind what I said to you before that my 
discussion of the evidence is not binding on you. It is intended only to 
help you. Your recollection of the evidence must prevail. 

The Government, I repeat, introduced evidence tending to show 
that the defendant, David J. Tucker, was interested in the young woman 
whose name was then Tynia Broadway, and for awhile they were friends. 
She came to the conclusion that she wished to terminate his attentions, 
and he apparently was not willing to take no for ananswer. On April 17th, 
1957, according to the testimony introduced by the Government, Tynia 
Broadway got off the bus at 18th and U Streets. Her friend, Bernice 

Thomas, met her there at her previous request. They saw the de- 
fendant waiting a short distance away, waiting and walking. In order to 
avoid him they ran into a near-by shoeshine parlor. The defendant fol- 
lowed. He fired a gun, apparently intending to have the bullet strike 
Tynia Broadway, but the bullet struck Bernice Thomas. This wound was 
fatal and she was pronounced dead in the ambulance on the way to the 
hospital. Immediately after hitting Bernice Thomas with a bullet, accord- 
ing to the Government's testimony, he pointed the gun at Tynia Broadway 
and held it at her head, but the gun did not fire. Two men, one of whom 
was the proprietor of the shoeshine parlor, immediately grappled with 
the defendant and disarmed him. However, he made his escape. 

The evidence is to the effect that he traveled around the country 
and evaded arrest for almost two years when he was apprehended by the 
Federal Bureau of Investigation at a place called Rockaway Beach on 
Long Island, New York. The agent who arrested him testified that upon 
his arrest the defendant was immediately taken to the FBI office in New 
York and was interviewed. At that time the defendant stated that he shot 
at Tynia Broadway, that he missed her and accidentally shot Bernice 
Thomas, but did not know that he had killed Bernice Thomas until the next 

day; that he then traveled all over the country and finally came to 
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Rockaway Beach where he was arrested. 

Now the law permits the jury to consider the fact that a defendant 
has fled from the scene of the crime as an indication of consciousness 
of guilt, and you have the right to so consider it in this case. 

Now I am going to take up the law relating to the various charges 
involved here. The first count charges murder in the first degree of 
Bernice Thomas. That is the principal and the most important count, 
and I shall devote more attention to it than to the others. 

Murder is the killing of a human being with malice. Under the 
District of Columbia law there are two degrees of murder: murder in 
the first degree and murder in the second degree. The indictment charg- 


es murder in the first degree. You have, however, a right to find the 


defendant guilty, if you find him guilty, either of murder in the first de- 


gree or murder in the second degree. ! 

Murder in the first degree is defined in the code of laws of the 
District of Columbia as follows, and I shall read to you that part of the 
definition which is pertinent here: | 

"Whoever, being of sound memory and discretion kills an- 
other purposely of deliberate and premeditated malice is guilty 

of murder in the first degree." 

In other words, in order to sustain a charge of murder in the first 
degree each of the following four elements must be established: first, 
that the defendant killed the deceased; second, that he had a purpose and 
intent to kill; third, that the killing was consummated and accomplished 
with malice; and fourth, that the killing was consummated and accom- 
plished with deliberation and premeditation. | 

I will take up each of these elements separately and discuss them 
in a little more detail. The first element is the defendant did kill Bernice 
Thomas; second, that he had a purpose and intent to kill. Now intent or- 
dinarily cannot be proven directly because there is no way of fathoming 
or scrutinizing the operations of the human mind. Intent may be deduced 
from circumstances, from things done, from things said, and even from 
the act itself. A person is assumed to intend the possible consequences 
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of his act. For example, from the fact that a person discharged a fire- 
arm in the direction of another person, the jury has a right to infer that 
this was done with intent to kill, because the discharge of a bullet from 
a firearm may result in death. It is for the jury to determine what in- 


tent, if any, existed. 

Now in this case the Government contends that the defendant in- 
tended to kill Tynia Broadway, but that the bullet hit and killed Bernice 
Thomas who was accompanying her. Now the law on this point is this: 
if a person intends to kill one person but accidentally kills another, then 
the question of the defendant's guilt and the degree of his guilt, if he is 
guilty, is to be determined precisely in the same way as if he had act- 
ually killed the person whom he intended to kill. In other words, if the 
defendant, with deliberate and premeditated malice, intends to kill another, 
but instead of killing that other person he accidentally kills a second 
person, the defendant may be found guilty of murder in the first degree. 

In other words, the defendant in this case may be found guilty of murder 
in the first degree even though he did not intend to kill Bernice Thomas 
but intended to kill Tynia Broadway, provided of course you find intent 
to kill Tynia Broadway, as well as the other elements that constitute 
murder in the first degree. 

Now the third element that must be shown is that the killing was 
consummated and accompanied with malice. Now what is meant by malice? 
Malice is a legal term. The law doesn't use the word malice in its popular 
sense. In the legal sense malice is a general state of mind. It involves, 

as the old books say, a heart fatally bent on mischief and unmindful 
of social duty. It does not necessarily mean a malicious or evil or male- 
volent purpose, or a personal hatred or hostility toward the deceased. 

The fourth and final element that must exist to justify a verdict of 
guilty in the first degree is premeditation and deliberation. There must, 
in addition to malice and intent to kill, be deliberation and premeditation. 
In other words, after the design or purpose to kill was formed there must 
have been some reflection and consideration amounting to deliberation. 
Some appreciable interval of time must elapse during which there must 
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| 
have occurred some reflection and a consideration amounting to deliber- 


ation. This interval may be very brief indeed, because the human mind 
at times works very rapidly, but it must exist in order to justify a ver- 
dict of guilty of murder in the first degree. 

Now a new Act of Congress that became law a few i ago, 
specifically on March 22d of this year, provides that the punishment of 
murder in the first degree shall be death by electrocution unless the 
jury, by unanimous vote, recommends life imprisonment, Consequently, 
if you find the defendant guilty of murder in the first degree and do not 
add any recommendation, it would be mandatory on the Court to sentence 

the defendant to capital punishment by electrocution. If, however, 
you should add a recommendation to your verdict that the defendant be 
punished by life imprisonment, then it would be the duty of the Court to 
sentence the defendant to life imprisonment. Such a recommendation, 
however, must be made by unanimous vote. If you find the defendant 
guilty of murder in the first degree, but you are not unanimous on the 
question as to whether a recommendation of life imprisonment should 
be made, you must so inform the Court. | 

I said to you a few moments ago that there are two degrees of 
murder. So far I have defined murder in the first degree. Now murder 
in the second degree differs from murder in the first degree in that, 
although it must be committed with malice, as I have defined malice, it 
may be committed either without purpose or intent to kill; or without 
premeditation and deliberation. If there is no purpose or ‘intent to kill, 
or if there is no premeditation and deliberation, then the unlawful killing, 
if committed with malice, constitutes murder in the second degree. A 
killing under the influence of passion, induced by insufficient provocation, 
may be murder in the second degree. Consequently, if you should find 
that the defendant committed the killing with malice, bearing in mind 
the definition of malice that I have given you, but without premeditation 

and deliberation, or without purpose or intent to kill, you may find 
the defendant guilty of murder in the second degree but not of murder in 
the first degree, or even if there is a reasonable doubt in your mind as 
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any premeditation and deliberation, you may find the defendant guilty of 


murder in the second degree but not guilty of murder in the first degree. 

So much for the first and murder count of the indictment. The 
second count of the indictment charges the defendant with making an 
assault on Tynia Broadway with intent to kill her. 

An assault is defined by law as an unlawful attempt or effort, with 
force and violence, to do injury to the person of another, coupled with 
the present apparent possibility of carrying out such an attempt. 

In order to constitute an assault it is not necessary that the weapon 
be actually used against the person assaulted. To point a weapon at 
another person in;a menacing or a threatening manner, or in any manner 
or accompanied by any words to justify the other person in assuming 
that the weapon might be immediately used against him, constitutes an 
assault. If the assault is committed with the intent of causing death, then 
the offense becomes an aggravated form of assault known in the law as 

assault with intent to kill. 

I repeat that an intent cannot be proven directly. A person may be 
assumed to intend the natural consequences of his act, and if he attempts 
to discharge a firearm in the direction of the person involved, the jury 
has a right to infer that this was done with intent to kill that person, but 
it is for the jury to determine what the intent was, if any. 

Now the third count also charges an assault on Tynia Broadway, but 
it charges a less aggravated form of assault, an assault with a dangerous 
weapon, to wit, a pistol. Now again I repeat, to constitute an assault 
with a pistol it is not necessary that the weapon be actually fired at the 
person involved. To point a weapon at another person ina menacing or 

a threatening manner constituted an assault with a dangerous weapon. 

The last and the fourth count charges the defendant with carrying 
a pistol without a license. The law of the District of Columbia provides 
that: 

"No person shall, within the District of Columbia, carry, 
either openly or concealed on or about his person, except in his 
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dwelling house or place of business, or on other land possessed 
by him, a pistol without a license therefor issued ag hereinafter 


provided." | 
The evidence in this case is that the defendant had no license to 


carry a pistol. | 

Now there is one other subject that it is my duty to discuss in this 
case. Counsel for the defendant in this case has introduced the defense 
of insanity. In a case in which the defendant's sanity is properly in issue, 
the Government has a two-fold burden of proof. First, as T have explain- 
ed to you, the Government must prove beyond a reasonable doubt that the 
defendant committed the crime charged in the indictment; second, the 
Government must prove beyond a reasonable doubt that the defendant was 
mentally responsible for the crime with which he is charged. 

The Government is not raising any legal question, as perhaps it 
might have a right to do, as to whether the issue of insanity is properly 
in issue. The Government is willing to meet the challenge and takes the 
position that it has introduced evidence beyond a reasonable doubt to 
disprove the defense of insanity. Of course if it is not established be- 
yond a reasonable doubt that the defendant committed the crime with 
which he is charged, then of course your verdict would be not guilty. 

Now in cases where the defense of insanity is interposed, if it is estab- 
lished that the defendant committed the crime, but it is not established 
beyond a reasonable doubt that he was mentally responsible for 
the crime, then the jury must find him not guilty on the ground of insanity, 
expressly specifying that he is being found not guilty on the ground of 
insanity. In that event, if such a verdict comes in, if the jury returns 
such a verdict, the defendant is committed to St. Elizabeths Hospital and 
may be released therefrom only when the Superintendent of the hospital 
certifies to the Court that the defendant has recovered his sanity, that 
in the opinion of the Superintendent the defendant will not in the reason- 
able future be dangerous to himself or others, and that in the opinion of 
the Superintendent the defendant is entitled to an unconditional release 
from the hospital. Upon receiving such a certificate, the Court determines 
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whether the certificate should be approved. The Court may hold a hear- 
ing, and if the Court finds the facts as certified by the Superintendent, 
the Court may order the defendant's unconditional release. 

Now, of course, in order to be responsible for his acts, a person 
must have the mental capacity to commit the act with which he is charged. 
It is not, however, in every case in which the accused is suffering from 
some mental abnormality, or some mental deficiency or defect, or from 
some mental disorder, that he is deemed free from liability for his crimes 

and not responsible for his acts. There are many abnormal per- 


sons, or many persons with some mental deficiency, or suffering from 


some personality disorder, or mental disorder, whom the law holds 
responsible in certain instances for a crime that such a person commit. 
The test as to whether a person is mentally responsible for his crime, 
or any criminal act, is as follows: first, was he suffering from some 
mental disease or mental defect at the time that he committed the crime; 
second, if he was, was the crime the product of that mental disease or 
mental defect. 

The burden of disproving this defense is on the Government. In 
other words, the Government has to prove a negative, so to speak. The 
Government has to prove, either that the defendant was not suffering 
from some mental disease or mental defect at the time of the offense, 
or that if he was so suffering, the crime was not the product of the mental 
disease or mental defect. 

The Government urges that it has established beyond a reasonable 
doubt that the defendant was not suffering from any mental disease or 
any mental defect at the time he committed this offense. The entire 
question, of course, is for you to determine. 

I have already explained to you what a reasonable doubt means. It 
does not mean that the Government has to prove its case or disprove 
the claim of insanity beyond all doubt whatsoever, or to a mathematical 
or absolute certainty. It has a burden of disproving the claim of insanity 
to a moral certainty. 

Now I do not need to discuss in this case what constitutes a product 
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of mental disease, because the Government takes the position that there 
was no mental disease, and it is for you to determine whether there was 
or not. 

Now three psychiatrists were called. Not one of : three testified 
that the defendant was suffering from any mental disease at the time of 
the offense, or the alleged offense. Dr. Owens testified that when the 
defendant was examined in 1960, more than two years after the offense 
was committed, because he had been a fugitive for over two years, at 
that time Dr. Owens testified they found that the defendant had psychia- 
tric symptoms called transient situational personality disturbance. Dr. 
Owens stated that this is not a form of insanity or a psychosis, as the 
doctors call it nowadays, and that it is not a mental illness. His symptoms, 
he said, were not severe enough to constitute mental illness. That was 
at the time of the examination. He also expressed the opinion that the 

defendant was not suffering even from this condition of transient 
situational personality disturbance at the time of the commission of the 
offense, over two years previously. He also testified that in his opinion 
the defendant was malingering, namely, that he was pretending to have 
symptoms of insanity which he actually did not have. | 

Dr. Cushard testified that the defendant had this condition of trans - 
ient situational personality disturbance, but in his opinion it probably 
occurred after the commission of the crime; that there was no indication 
of any mental disease as of April 17th, 1957; that he had no definite opin- 


ion as to the defendant's mental state -- I said April; I should have said 
August 17th, 1957 -- on August 17th, 1957. | 

Dr. Platkin, the last of the three psychiatrists, testified that in his 
opinion the defendant was suffering from a personality disturbance in 


February 1960, but that it was not a mental illness, and that this condition 


did not exist, in his opinion, on August 17th, 1957. 
Both Dr. Owens and Dr. Platkin testified that the fact that the de- 

fendant was able to travel around the country and evade arrest for al- 

most two years was itself an indication that he had no mental disease. 
Dr. Platkin also testified that the defendant was, in his opinion, 
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malingering. 

Now some lay testimony was introduced. Some members of the 
defendant's family testified that when he was eight years old his head was 
injured in an automobile accident. Dr. Owens testified that he found upon 
his examination no evidence of any skull fracture, and this was corrobo- 
rated by Dr. Platkin. There was also some testimony by members of 
his family that when he was playing as a little boy he hit himself acci- 
dentally on the head with an ax. There was no evidence that there were 


any permanent after-effects. Then there was evidence on the part of 
members of his family to the effect that as a boy he liked tobe by himself, 
and a friend of his also testified that he often got into fights. On the other 
hand, Tynia Broadway testified during her relations with him, during her 


acquaintance with him, he acted always like a normal person, and her 
sister, Ruby Greene, testified that although she had many contacts with 
him she never observed anything abnormal. 

Now, ladies and gentlemen of the jury, the issues are for you to 
decide. As I said to you before, you are the sole judges of the facts. 
My discussion of the evidence is not binding on you. It is intended only 
to help you. It may be that there are other items of evidence that you 
consider important which I have not mentioned, and on the contrary there 
may be some items of evidence that I have referred to which you do not 

consider important. The entire matter is for you. You are not 
bound by what I said about the evidence. As I said before, it was only in- 
tended to help you. You are the final judges of the facts. That is your 
function, your duty and your responsibility. 

Now in conclusion, to summarize my instructions, you will render 
a separate verdict on each of the four counts. The first count of the in- 
dictment charges murder in the first degree, and any one of five verdicts 
is legally possible: first, you have a right to find the defendant not guilty 
if you are not convinced beyond a reasonable doubt that he committed the 
offense; you have a right to bring in a verdict of not guilty on the ground 
of insanity, if you are not convinced that the Government has disproved 
the claim of insanity, but are convinced that the defendant committed the 
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offense; third, you have a right to find the defendant guilty of murder in 
the second degree; fourth, you have a right to find the defendant guilty 
of murder in the first degree; fifth, you have a right to find the defendant 
guilty of murder in the first degree with a recommendation of life im- 
prisonment. : 
On the second and third counts, which charge assault with intent to 
kill and assault with a dangerous weapon, and on the fourth count, which 


| 
charges carrying a pistol without a license, in each of thdse counts your 


verdict should be either guilty or not guilty. 

Now going back to the first count, as you know, whatever verdict 
you bring in must be reached by unanimous vote, but if you find the defend- 
ant, andIam repeating for the sake of emphasis -- if you find the defendant 
guilty of murder in the first degree, but you cannot agree upon a unanimous 
recommendation of life imprisonment, then you should bring in a verdict 
of guilty of murder in the first degree, but state that you are unable to 
arrive at a unanimous recommendation. In that event theiquestion of 


sentence is with the Court. 
Are there any suggestions or objections ? | 

MR. BLACKWELL: The Government is fully satisfied with Your 
Honor's instructions. | 

MRS. ROUNDTREE: May we approach the bench? | 

THE COURT: Yes, indeed. 

(AT THE BENCH:) 

MRS. ROUNDTREE: Your Honor, I was -- 

THE COURT: I beg your pardon? 

MRS. ROUNDTREE: I was a little concerned néeandtig your in- 


struction on second degree in that though you had already instructed on 


malice generally and in connection with first degree, I'm wondering if 
the Court might include in the instruction on second degree the specific 
instruction as to malice. 
THE COURT: Well, I have already defined malice. I mentioned the 
I mentioned what malice was; I mean I defined it at length. 
MRS. ROUNDTREE: Yes. 
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THE COURT: I said it was a general state of mind, andso on. I 
repeated that murder in the second degree had to be with malice. I don't 
see how you would'benefit by my repeating the definition of malice. 

MRS. ROUNDTREE: Well, only insofar as second degree also in- 
cludes this passion killing. 

THE COURT: But it must be with malice. Passion, aroused by 
inadequate provocation, is legally malice. I think I would be confusing the 
jury. In any event I don't think it would be helpful to repeat the definition. 

Have you anything else? 

MRS. ROUNDTREE: Nothing further. 

(IN OPEN COURT:) 

THE COURT; Ladies and gentlemen of the jury, the twelve regular 
jurors may now retire. Upon reaching the jury room you will first select 
a foreman from among yourselves who will act as your chairman and will 
preside over your deliberations and speak for you in returning your verdict, 
and then you will proceed to reach a verdict. 

* * * * * 
(Whereupon, at 2:50 p.m., with The Court and counsel present, 
the jury was brought into the courtroom and the following occurred:) 

THE COURT: Mr. Foreman. 

JURY FOREMAN: Yes, Your Honor. 

THE COURT: The Court has received your note. You may be 
seated, sir. (Reading) 

"May we again have the Court's instructions on the meaning 
of the word "malice" ? 

I realize that sometimes laymen have a little difficulty with the 
word ''malice” because it has a special technical meaning in the law. It 
does not mean personal hatred or personal hostility toward the deceased. 


It is a general state of mind. A mind, or sometimes the books say heart -- 


it ought to be mind -- fatally bent on mischief, unmindful of social duty 
and a condition of mind that prompts a person to do an injurious act wil- 
fully to the injury of another. 

I wonder if that answers your question? 
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JURY FOREMAN: I think it does, Your Honor. Thank you. 

THE COURT: Now are there any other questions that either you 
or any other member of the jury has, or is there anything else that the 
Court can be of help to you on? : 

JURY FOREMAN: No, Your Honor. 

THE COURT: You may retire to the jury room again and resume 


your deliberations. 
308 (Whereupon, at 2:55 p.m. the jury retired to the jury room to 


continue deliberating and considerate its verdict.) | 
(Whereupon, at 5:25 p.m., with the Court and counsel present 
the following occurred:) 

THE COURT: You may bring in the jury, please. 

(The jurors took their seats in the jury box.) | 

Mr. Foreman, I have brought you ladies and gentlemen into the court- 
room because shortly the dinner hour will be approaching and you will 
naturally be getting hungry and possibly restless, as all human beings do 
under those circumstances. 

Now, Iam wondering whether you are likely to oe a verdict, say 
within the next half hour or so, or if not, then we will make arrangements 
to have you taken to dinner and brought back here to continue your delib- 
erations. : 

Mr. Foreman, has the jury reached a verdict as to any of the counts ? 

JURY FOREMAN: Yes. 

THE COURT: Not yet? 

JURY FOREMAN: Yes, we have. | 

THE COURT: Now which counts have you reached a verdict on? 

JURY FOREMAN: Your Honor, may I state this -- | 

MR. BLACKWELL: May we approach the bench, Your Honor? 

THE COURT: No, no. | 

My question to you is, have you reached a verdict as 'to any counts ? 
Do not tell me how you stand. : 

JURY FOREMAN: Yes, Your Honor. 

THE COURT: Not yet? | 
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JURY FOREMAN: Yes, we have. 
THE COURT: Now on which counts have you reached a verdict? 
JURY FOREMAN: Actually allfour. Your Honor, may I state this? 


May we have the additional -- 

THE COURT: Just a moment. On all four you have reached a verdict? 

JURY FOREMAN: I would like to clarify that. We have reached a 
decision on counts two, three and four, and we are still deciding on count 
one. 

THE COURT: Suppose we take the verdict on those counts on which 
the jury has reached a verdict. 

Take the verdict on those counts. 

VERDICT OF JURY ON COUNTS TWO, THREE AND FOUR 

THE DEPUTY CLERK: Mr. Foreman, what say you as to the de- 
fendant, David J. Tucker, on the second count of the indictment? 

JURY FOREMAN: We find the defendant guilty on the second count. 

THE DEPUTY CLERK: What say you as to the defendant, David J. 
Tucker, on the third count of the indictment? 

JURY FOREMAN: We find the defendant guilty on the third count. 

THE DEPUTY CLERK: What say you as to the defendant, David J. 
Tucker on the fourth count of the indictment? 

JURY FOREMAN: We find the defendant guilty on the fourth count. 

THE DEPUTY CLERK: Members of the jury, your foreman says 
that you find the defendant, David J. Tucker, guilty on the second count of 
the indictment, guilty on the third count of the indictment, and guilty on the 
fourth count of the indictment, and that is your verdict so say you each 
and all? 

THE JURY: (In Unison) Yes. 

THE COURT: Now that relieves you of further responsibility on 
counts two, three and four, and you can confine and concentrate your dis- 
cussion solely to count one. 

As I indicated to you, on count one there are five possible verdicts, 
either not guilty, or not guilty on the ground of insanity, or guilty of 
murder in the second degree, or guilty of murder in the first degree with 


a recommendation for the death penalty, so I think you can confine your 
discussion to those alternatives and the other counts are out of the 

way. | 

Did you wish to address the Court? | 

MR. BLACKWELL: Yes, Your Honor. May we approach the bench? 

THE COURT: Yes, indeed. 

(AT THE BENCH:) 

MR. BLACKWELL: If Your Honor please, I think my a slip of the 
tongue -- 

THE COURT: I beg your pardon? 

MR. BLACKWELL: I think by a slip of the tongue you saida re- 
commendation of the death penalty. You meant to say a recommendation 
of life imprisonment. | 

(IN OPEN COURT:) 

THE COURT: Yes, I made a slip of the tongue. Iam very glad 
counsel called my attention to it. I said guilty of murder in the first de- 
gree with a recommendation, I said, of the death penalty; with a recommend- 


ation of life imprisonment. If you make no recommendation, then there 


will be the death penalty. In other words, let me summarize this again 


lest there be confusion. 
Your verdict may be either not guilty, not guilty on the ground of 
insanity, or guilty of murder in the second degree, guilty of murder 


in the first degree, or guilty of murder in the first degree with a recom- 
mendation of life imprisonment. 

Mr. Foreman, can you tell me what progress, without revealing how 
you stand or giving any indication as to how you stand, what progress are 
you making towards reaching your verdict? Do you think you are likely 
to reach a verdict within the next half hour or so -- 

JURY FOREMAN: Yes. 

THE COURT: (Continuing) -- or would you rather be taken out to 
dinner and continue your deliberations in the evening? 

JURY FOREMAN: We were about to decide on the final verdict, to 
take a ballot on it, when we were interrupted, so I can expect to come to 
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a decision within the next thirty minutes. 

THE COURT: I think that is very nice. Suppose you retire to de- 
liberate and let the Marshal know as soon as you are ready. 

(Whereupon, at 5:32 p.m. the jury retired to the jury room to 
continue its deliberations and consider its verdict.) 
VERDICT OF JURY ON COUNT ONE (6:00 p.m.) 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upona 
verdict on the first count of the indictment? 

JURY FOREMAN: Yes, we have. 

THE DEPUTY CLERK: What say you as to the defendant, David J. 
Tucker, on the first count of the indictment? 

JURY FOREMAN: We the jury find David J. Tucker guilty of first 
degree murder on the first count with the recommendation for life im- 
prisonment, taken by unanimous vote of the jury. 

THE DEPUTY CLERK: Members of the jury, your foreman says 
that you find the defendant, David J. Tucker, guilty of first degree murder 
on the first count of the indictment with the recommendation for life im- 
prisonment, and that is your verdict so say you each and all? 

THE JURY: (In Unison) Yes. 

THE COURT: Do you wish the jury polled? 

MRS. ROUNDTREE: Ido, Your Honor. 

THE COURT: Let the jury be polled. 

(The jury was polled.) 

THE DEPUTY CLERK: The jury has been polled and the defendant 
is found guilty of first degree murder on the first count of the indictment 
with the recommendation of life imprisonment. 

THE COURT: Since the Court has no discretion in the matter of 
sentence no object would be served by requesting a presentence investi- 
gation from the Probation Office. Under those circumstances the Court 
sees no reason for not making final disposition at this time and imposing 
sentence at this time. 

The Court will be glad to hear counsel. You may come forward. 

(The defendant was brought before the bench.) 
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The Court will be glad to hear counsel if counsel wishes to be heard 
on the question of sentence. 

MRS. ROUNDTREE: I only wish to say, Your Honor, that this case 
grew out of the most potent and explosive relationship that a man can have, 
or a woman can have. The jury has seen fit to find the defendant guilty of 
first degree murder. The Court has heard the testimony and the circum- 
stances. We submit him to the mercy of this Court. | 

THE COURT: David J. Tucker, is there anything ie would like to 
say before sentence is pronounced? 

THE DEFENDANT: No, the only thing I would say, I would like to be 
sent to Lewisburg or some federal penitentiary such as that. 

THE COURT: David J. Tucker, it is the judgment of this Court that 
you be imprisoned in an institution to be designated by the Attorney Gen- 
eral of the United States for the term of your natural life. As to designat- 
ing an institution, I think that should be left to the Bureau of Prisons. 

I want to say to counsel on both sides that this case pee been very 
ably tried. 

MRS. ROUNDTREE: Thank you, Your Honor. 

MR. BLACKWELL: May we approach the bench, Your Honor ? 

THE COURT: Yes, indeed. | 

(AT THE BENCB:) 

MR. BLACKWELL: If Your Honor please, I don't know in a situation 
of this kind -- it is something new -- but there are three other counts in 
this indictment on which this man has been convicted. I didn't know whe- 


ther Your Honor wished to say anything about that or not, Your Honor. 
(IN OPEN COURT:) 
THE COURT: The Court will pass sentence on the! lother three counts 


of the indictment at a later date. I will set this matter for sentence on the 
other three counts of the indictment for next Thursday. ! 

MRS. ROUNDTREE: Thank you, Your Honor. 

THE COURT: Ladies and gentlemen of the jury, the Court wishes 
to thank you for the time and the attention that you have given to this case. 
It has not been an easy case. You have hada difficult responsibility and 
a heavy responsibility, I think the public does not realize the responsibi- 
lity that jurors carry in some of these cases. I do not know whether it 
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is of any interest to you, but I might say to you that the Court agrees with 
your verdict on each of these counts. 

Now this is the end of your term of service and you are excused fin- 
ally with the thanks of the Court. The Court hopes that you have found your 
work as jurors interesting and perhaps rewarding. Iam sure that many 
of you have learned of some aspects of life that you never heard of before. 
In any event, you have the right to feel that you have performed one of the 
most important functions of a citizen of The United States. 

Those of you who are government employees, Iam told, will receive 
your certificates of attendance through the mail, and all of you also will 


receive your pay checks in the mail. 
: * * * * 


—— Se 
[Filed April 6, 1962] 
JUDGMENT AND COMMITMENT 

On this 2nd day of April, 1962 came the attorney for the government 
and the defendant appeared in person and by counsel, Dovey Roundtree 
and Eugene Roberson, Esquire; 

ITISADI UDGED that the defendant has been convicted upon his plea 
of Not Guilty and a verdict of guilty with a jury recommendation of a sen- 
tence of life imprisonment of the offense of First Degree Murder as charg- 
ed in Count One and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the cus- 
toldy of the Attorney General or his authorized representative for impri- 
sonment for the period of his natural life, 

IT IS ORDERED that the Clerk deliver a certified Copy of this judg- 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


sic aN Seam /s/ Alexander Holtzoff 
United States District J udge 


A True Copy. * * * 
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